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IN THIS ISSUE 


7 An FLSA case discussed in “Wages . . . Hours” at page 710 
involves an unusually interesting fact situation. It deals with two impoverished 








Virginians who lived in the back country in a shack on a lonely mountainside and 






had high hopes of acquiring a fortune. 


Be In the entire 
working (and unsung) toilers than the negotiators of collective bargaining 
agreements. Do they have as much authority as they need to do a good job 


See “Labor Relations” at page 705. 
















field of industrial relations there are no harder 
















be Guy Farmer, new NLRB chairman, will confine expression oi 
his views on national labor policy largely to case opinions from now on. But 
. “ nee 499 L ss 

in “Rank and File” at page 717 there is a word picture of the man and his 
thinking, based on statements made by him before he was saddled with his 








current heavy responsibilities. 






IN FUTURE ISSUES 


® Morton Singer, of Parker, Chapin and Flattau, in New York 
City, is the author of “Labor Arbitration: Section i0 (a) of the Taft-Hartley 
Act and Arbitrators’ Awards,” which is scheduled for early publication. 
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Economy 





Cost of Living 


Labor Force 


Wages in 
Manufacturing 


industrial 
Production 


Personal 
income 


Consumer 
Credit 


Gross National 
Product 


| 
| 


Still going up in August, this time to the record high 
of 115.0 for all items, according to the BLS Revised 
Consumers’ Price Index (1947-1949=100) The 0.3 
boost was the sixth straight monthly increase. Rent, 
the principal culprit, went up 1.3 to 125.1. Trans 
portation jumped 0.9 to a whopping 130.6. Food 
advanced 0.3 to 114.1. 


Total civilian emplovment in August reached a record 
high—63.408 million Unemployment was reduced 
to 1.24 million, its lowest mark since World War II, 
only 1.9 per cent of the total labor force. It is 
esting to compare the latter figure with that 

when about 9.5 million, over 17 per cent « 

force, were out of jobs 


Average hourly earnings in manufacturing industries 
increased one cent in July to $1.77. At the same time 
weekly pay dropped 12 cents to $71.51 because ot 
a shorter workweek—40.4 hours in July, 40.7 in Jur 
Even so, pay was high; $6.07 a week or 9 per ce: 
above July, 1952 


The index for August made a strong comeback afte: 
a July decline. The August figure was 238, up five 
index points (1935-1939= 100, seasonally adjusted), and 
only two points below the postwar record reached 
earlier this yea 


Up again in July at an annual rate of about $2 billior 
to $288.1 billion (seasonally adjusted). Most of the 
latest gain was due to higher labor income, especially 
industrial payrolls of nondurable goods manutacturers 
Some increase was also registered in business, pro 
fessional and rental income, dividends and personal 
interest, and transter payments 


Outstanding automobile paper neared the $10 billion 
mark in July, helping to boost installment credit to 
$20.854 billion, up $278 million from June, and total 
consumer credit to $27.217 billion, up $166 million 
from June. Noninstallment credit, including charge 
accounts, was down $199 million to $6.363 billion in 
July 


lhe dollar value of the nation’s total output of goods 
and services has increased so greatly in recent years 
that its annual rate for 1953’s second quarter, $372.4 
billion, looks out of place beside that of, say, 1939's 
mere $91.3 billion. And it is still going up: The first 
quarter of 1953 showed an annual rate of $10 billion 
less than the most recent figure 
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Comment on 
Current Labor 
Problems 





The Capital Service 


Fact or Fiction? 
By ROBERT W. GILBERT 


N_ the 


August, 
relates 


Law JouURNAI 
Sylvester 


LABOR 
1953, Professor 
version of the 
volving Capital Service, Inc., 


for 
Petro 
litigation in 
of Los Angeles, 


his complex 


doing business as the Danish Maid Bakery.’ 
The 
“myth or 


“saga” as a 
Petro 


“epic” 


defines a 
story.” 


dictionary 
Professor 
the 
qualities of the testimony by Capital’s presi- 
dent and attorney before the House Labor 
talents 
events as il 


heroic 


must have been impressed with 


Committee, for he lent his literary 


to chronicling these alleged 


they were the gospel truth. 

On the other hand, there is some hint 
the text that this 
recognized he was plunging 


field. “Like all 


law protessor 


writer 
the fic 
the 
Capital 


from noted legal 
nto 
St ries,” 


“the 
a middle and 


tional good 
NYU 


Service 


nores, 
story has a beginning, 
end ‘* 

The 
that “A 
has a good memory and hopes other people 


an 
Irwin S 


story 


late Cobb once explained 


good teller is a person who 


haven't.” 
At the risk of robbing the 


ice saga” of some of its dramatic impact as 


“Capital Serv 


'**'The Capital Service Saga,’’ 4 Labor Lau 
Journal 534. 

2 Matter of Danish Maid Bakery, NLRB Case 
No. 21-RC-790 (unreported) 
‘ Capital Service, Inc. v. 
Union No. 276, 21 LABOR 
No. 595,892 (Calif. Super. Ct., 


Bakery Drivers Local 
CASES ‘ 66,865, Case 
1952) 


The Developing Law 


“Saga — 


behalt 
myunctions 
rew 


an instance of special pleading on 


ot greater availability of labor 
in both 


corrections might well be 


federal and state courts, a 


set out in rebuttal 


1949 Consent Election 


early in 1949, the 
Workers | 
consent 
Capital 
affidavits 
the 


election 


It is that Bakery 
and Confectionery 
No. 37, 


duction 


true 
nion, local 
election among pro 
service AY 
filed by the 
court mnjune 
the 
restraint and coercion 


lost a 
workers at 
cording to sworn 
Bakery Workers in 
tion this 
result of interference, 
ot the 


State 


suit, outcome Was 


employees’ freedom of choice by 
the employer 

the 
first 
the 


they 


testified before 
that “the 
c mployees ot 


\ union 
House 


time we 


attorney 
Labor Committee 
contacted the 
plant, the inside bakery workers, and 


found an employee talking to a union man, 


they fired him.” * 
1952 Dispute with Teamsters 
Bakery 


mvolved m 


Drivers 
the 


vears thereafter, 
which not 


Several 
Local 276, was 

‘See statement of John C. Stevenson before 
the Committee on Education and Labor of the 
United States House of Representatives, April 
17, 1953. 








Robert W. Gilbert is a Los Angeles attorney and labor 


union consultant. 


He is the author of “The Right to 


Work: A Reply,”’ which was published in the June, 1949 
issue of the American Bar Association Journal and was 
reprinted in the July, 1950 issue of Labor Law Journal. 





to 
drivers. 


election, proceeded 
amoung the firm’s 
Capital’s drivers came to the union and said 


he wanted to join 


consent organize 


three One ot 


Having been informed of the Bakery 
Workers’ “prior experience where the union 
had sought the of one 
employee who was rather active, and 

was discharged,” the Teamsters didn’t take 
Capital’s driver into their union immediately 
upon being contacted.’ 


to enlist services 


Since Capital Service “was delivering its 
product with non-union drivers at a wage 
scale which was 30 cents per hour 
under the union well as working 
conditions below those of the union 


tracts,”" the Teamsters took economic ac- 


some 
scale as 
con- 


tion in 1952. 

No effort was made to picket the plant, 
because of the past history of discriminatory 
discharge among the production workers. 
The ‘Teamsters “absolutely eliminated the 
plant,” but “we asked the public not to buy 


Maid products at the store.”* 


Danish 


Effects of Consumer Boycott 


It is undisputed that when the Teamsters 
began picketing stores dealing with Cap 
ital, the placards were specifically addressed 
“To the public,” retail consumers 
that Danish Maid products were “made and 
deliwered by a bakery that is non-union and 
on the we do not patronize list” of Amer- 


advising 


ican Federation of Labor unions. 


Professor Petro states that this consumer 
boycott had a “double effectiveness.” Not 
only were “retail customers refusing to 


* Statement cited in footnote 4. 

*Statement cited in footnote 4. Cf. Professor 
Petro’s statement that the Teamsters ‘‘made no 
attempt to organize Capital's drivers."’ 

‘ Hearings, House Committee on Education 
and Labor, 83d Cong., 1st Sess., April 17, 1953, 
part 8, p. 2623 
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but also “truclh 
deliver cé 
according t 


line,” 
drivers to 
ties to the picketed markets,” 


picket 
retusing 


the 


were 


cross 


ymmodi 


this version 

What actually happened? The Teamsters 
did not tell drivers supplying commodities 
to the retail “Don’t make deliveries.” 
Rather, “the all 


make deliveries.” <j 


stores: 
union directed drivers to 
At page 56 of his brief before the Circuit 
Court of Appeals in the Capital 
case,” Attorney Gould, representing 
employer, outlined the evidence regarding the 


Service 
this 


‘secondary” effects of the picketing as fol 
lows: “Indeed there is not one bit of evidence 
that as much as one loaf of bread in inter 
state was not the 
day it was supposed to be delivered. The 
total of all the evidence is that some 
three before the injunction 
sought, two deliveries of Webers were de 
layed an hour or two and one delivery by 
Jarbara Ann, Log Cabin, and a other 
companies were delayed 1 to 3 hours while 


commerce delivered on 
sum 


months was 


few 


the drivers made a couple of other stops.” 
Gould, at page 98 of Capital’s 
“in this 


Attorney 
own brief, emphatically states that 
case the union did not induce or encourage the 
employees of any employer to engage im a 
concerted refusal to perform services.” 


Unfair Labor Practice Charges 
and Federal Damage Suit 

It is not. strictly that 
Capital took a “dual approach” at the out- 
set, that “the to go 
to both a state court and the N. L. R. B.” 


accurate to Say 


or decision was made 


* Statement cited in footnote 4. 

* Statement cited in footnote 4. 

” Capital Service, Inc. v. NLRB, 22 LABOR 
CASES { 67,394 (CA-9, 1953), see also 23 LABOR 
CASES {| 67,615. 
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to seek relief from the picketing of the 
Danish Maid bakery products. 

Petro ignores the fact that 
when Capital filed its injunction suit against 
the Teamsters, the Bakery Workers and 
the various labor councils on February 18, 
1952, Superior Judge Frank G. Swain re- 
fused to temporary 
1 


Professor 


issue a restraining 
order 

he state court action sought to enjoin 
all picketing of Capital’s products upon the 
ground that these concerted activities con- 
stituted “acts in restraint of trade” pro- 
hibited by the Cartwright Act of California’ 
Judge Swain expressed doubt that the pick- 
eting was illegal under the state’s “restraint 
of trade statute” but set a hearing on Cap 
ital’s application for a preliminary injunc- 
tion, for February 29. 

It was only after the state court refused 
to restrain the Teamster’s consumer boycott 
that Capital began “shopping around” for 
other tribunals. 

On February 21, three days after imme- 
diate relief was denied by the state court, 
Capital filed its unfair labor practice charges 
with the National Labor Relations Board ™ 
also filed a civil action under Section 
303 of the Labor Management Relations 
Act, 1947,% in the United States District 
Court.” 


In both the unfair labor practice charge 


and 


and the civil complaint in the federal court, 
President Brashears of Capital Service de- 
clared that his firm was engaged in a busi- 
ness affecting interstate commerce. 

Having filed these actions under the fed 
eral law, Capital’s attorneys agreed to con- 
the state court 
to March 3 


injunction matter was submitted 


actor 
the 


tinue argument in 


from February 29 when 


Investigation of Board Charges 


to the end of March 
1952, Capital Service vigorously pressed for 


From February 21 


a Board remedy against the picketing 

At the March 17 conference between com 
pany and Board representatives, mentioned 
by Professor Petro, Capital’s president and 
no complaint concerning 


attorney “made 


the speed, thoroughness or impartiality of 


11 See footnote 3. 

"% California Business & 
Sec. 16720 and following. 

13 Matter of Capital Service, Inc., 
No. 164 (1952). 

4 29 USC, Supp. IV, Sec. 187. 

“ Capital Service, Inc. v. Bakery Drivers, et 
al., (DC Calif.), Case No, 13853-PH. 


Professions Code 


100 NLRB 
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The most successful and powerful 
labor unions of the future will be 
those which never call a strike at all. 


—Benjamin F. Fairless 





to that stage, and 
undertake to fill in 
militating against the 


investigation 
they 


the 
indicated 
the gaps which wer 
institution of formal action.’ 


up 
would 


conference, Attorney 
Gould informed the Board for the first time 
that the had filed, 
but stressed that “this action was based on 
the California Anti- 
of a 
that 
tor 
the 
his 


During the same 


state court suit been 


a claimed violation of 
trust Act rather 
labor dispute.” 
“the suit had been 
some time and that he 
State court would 
client.” ” 


on any theory 
told the 
under submission 


did think 


favorably to 


than 
Gould soard 
not 
act 
fact tor Protessor 
the 

to 


basis in 
that 
unwillingness 


There is no 
Petro’s 
showed an 
about Capital’s charge 

Shortly 


Regi nal 


Board “soon 


do anything 


conclusiotr 


after the charges were filed, the 
Office of the tlre 
boycott involving fail 
violation of 
for the 


Board notified 
Teamsters that “any 
to make 
the law.” As 


ure deliveries was a 


a result, the attorney 


Teamsters wrote Capital’s attorney stating 


that “if a single delivery was not made to 
store, the union would immediately see 
notification.” After 
29, there 


The 


drivers 


any 
that it 
receipt of that letter on February 
of deliveries 


was made upon 


were no interruptions 
“chased 
that 


boy cott 


Teamsters’ Union, in fact, 
all the to 
wouldn't be 


the Taft-Hartley law.” 


over city be sure there 


any secondary undet 


Thus, eight days after the charges were 
filed, Capital secured complete relief from 
viola 


the 


danger of secondary boycott in 


tion of the 
informal steps taken by th« 


any 


federal act, as a result of 
Regional Office 


of the Board 


NLRB Decides to Seek Injunction 
With the 


by Judge Swain for almost a month, Capital 


state court matter under study 


% Statement of General Counsel George J 
Bott before the House Committee on Education 
and Labor, May 7, 1953 

% Statement of C. M. Gould, March 19, 1953, 
and statement of John C. Stevenson, April 17, 
1953, before the House Committee on Education 
and Labor 





continued to supply evidence to the Board 
almost daily between March 17 and 28. 

As soon as the company supplied the 
necessary information, the Regional Office 
completed its investigation and sent the 
case to Washington for a decision. On 
April 2, 1952—the day before Judge Swain’s 
ruling was handed down—the Injunction 
Branch of the General Counsel’s Office in 
Washington recommended the institution 
of injunction proceedings under Section 
10 (e) of the National Labor Relations Act, 
and authority was granted to proceed with- 
in 24 hours.” 

Although the General 
aware of it, on the same day that he acted, 
Judge Swain issued his memorandum opinion. 


Counsel was un- 


The state court judge expressed his “dif- 
ficulty in applying the Cartwright Act in 
the case at bar” since “primary picketing is 
as much a combination in restraint of trade 
as secondary picketing and, in California, 
primary picketing for the purpose of union 
izing a business has been declared lawful.” ” 

Conceding that no valid state statute for 
bade the picketing complained of, and that 
“The Taft-Hartley law is a recognition of 
the rights of the public in labor disputes,” 
Judge Swain merely remarked that “J am 
pioneering” and ruled that a “preliminary 
injunction will issue as prayed.” In report 
ing the case, the local press said the court 
“surprised the legal profession” with “the 
ruling Judge Swain himself called a ‘pioneer- 
ing’ one.” * 


Abortive Settlement Agreement 


Board 
before 


Petro reports that the 
settlement agreement 
Judge Swain issued his injunction 
threatened to dismiss the pending 

labor practice charge if the company didn’t 
sign it. The implication is that in this 
fashion the Board was trying to get rid 
of the case, before the state court’s ruling, 
and only began to assert federal jurisdiction 
belatedly after the judge had acted 


Pro fess r 
proposed a 
and 
unfair 


Again, this version is just pure fiction 
The actual fact is that, after having decided 
to seek a federal injunction, on April 3, 
the General Counsel provided the unions 
with an opportunity for informal settlement 
as required by Section 5 (b) of the Admin- 

*% Hearings, House Committee on Education 
and Labor, 83d Cong., Ist Sess., May 7, 1953, 
part 11, p. 3912. 

” See footnote 3. 

*” Los Angeles Daily News, May 15, 1952 

2t See footnote 18. 

*2 See footnote 18. 
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istrative Procedure Act and the Rules and 
Regulations of the NLRB. The “settlement 
agreement had not even been mentioned, let 
alone executed” until April 8, five days after 
the Swain opinion was issued and the day 
after the state court injunction was entered. ™ 
The state court 
tion as an 


existence of the injunc- 


“unsettling” factor was in fact 
one of the reasons that Washington rejected 
the proposed settlement 
about April 14.” 

Counsel for the unions notified the Gen 
eral Counsel on April 14 that he would have 
expect “cooperation” from the 
California AFL in the investigation of 
future your agency is 
permit an employer, who is the Charging 
Party before your Board to ‘shop around’ 
for relief between the Board and the State 
courts, as well as in the Federal courts.” ’ 


agreement on or 


no right to 


cases “if going to 


Attempt to ‘Fire’’ the Board 


It is that on April 25, a Board at 


torney appeared in the state court at a hear 


true 


ing on the unions’ motion for reconsideration 
of Judge Swain’s ruling, but the judge “re 
fused to hear any argument on the question 
whether its injunction purported to encroach 
on or conflict with the Federal Jurisdiction 
Act,.”™ 

It is not true that this “was the point at 
which the NLRB really began to act.” 
Contrary to Professor Petro’s assertion, the 
record is clear that the Board had advised 
Attorney Gould that Washington had au 
thorized Section 10(1) proceedings against 
the union and also the filing of 
the company to nullify the conflicting effect 
of the state court injunction, both before and 
after this April 25 hearing in the state court 


under the Federal 


a suit against 


Professor 
told the 
because there 
was “no NLRB 
to act,” was held on May 12, 1952, just when 
issued by the 


The conference referred to by 
Petro, when Capital’s 


Board to get out of 


attorneys 
the case 
longer any need for the 


a complaint was about to be 
Regional Director and these two suits were 
about to be filed in a United States district 
court. 
3oth district court actions were filed on 
May 14,” as “an attempt to end this kind of 
(Continued on page 715) 
*% Letter to General Counsel, Case No 
21-CC-130, dated April 14, 1952 
** See footnote 16. 
* See footnote 16 
* NLRB v. Capital Service, Inc., 21 LABOR 
CASES { 67,010 (DC Calif., 1952); LeBaron v 
Bakery Drivers Local Union No. 276, 21 LABOR 
CASES § 67,011 (DC Calif., 1952) 
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Taft-Hartley Limitations 
on Union Security 


By ROBERT J. ROSENTHAL 


| URING the six years of the adminis 

tration of the Taft-Hartley 
ments to the Wagner Act by the National 
Labor Relations Board, the 
union security has become highly technical 
subject 


amend 
subject ot 


Expertness in the 
knowledge of 


and complex.’ 
requires not only a 
and industrial 


important, 


t rday 
relations, 
familiarity 


labor econemics 
but perhaps 
with the administrative 
NLRB and the court review 
Without such knowledge the nego 
tiation of union security provisions and 
their administration are likely to be pre- 
carious In discussion of the 


more 
decisions of the 
of these deci 


sions. 


fact, any 
subject without reference to current Board 
decisions will probably be mis- 


and court 


leading 
The 


marize the 


this article is to 


decisions 


Sum 
with 


pur pe se ot 
major dealing 


union security... The discussion which fol- 


1 Effective August 22, 1947. The official desig- 
nation of the amendments is ‘‘The Labor Man- 
agement Relations Act of 1947" (P. L. 101, 
80th Cong.; amended by P. L. 189, 82d Cong.) 
It will be referred to by the various names by 
which it is commonly known: the Taft-Hartley 
Act: Taft-Hartiey amendments to the Wagner 
Act: the National Labor Relations Act: NLRA; 
and the amended act 


Union Security 





SIX YEARS OF LMRA EXPERIENCE 
HAS GREATLY COMPLICATED THE 
QUESTION OF WHAT TO DO ABOUT 
UNION - SECURITY TECHNICALITIES 





lows will bring up to date studies on the 


subject which have appeared in this Jour 
NAL. The intent 


than 


is to be practical rather 


critical or speculative and present a 


guide as to what is and what is not 


permissible 

Although the major 
amended act with 
are generally known, it will be well to note 
them they are the tramework 
on which the base 


sections oft the 


dealing union security 


again since 
Board and the courts 
As will be apparent, how 
which 


decisi« ms 


from the 


their 
ever, discussion follows 
2 This article has been abstracted from a 
longer, more detailed study titled The Na 
tional Labor Relations Act and Compulsory 
Unionism.”’ which is to be published in the 
January, 1954 Wisconsin Law Review 

‘See Walter L. Daykin, ‘‘Union Security 
Under Taft-Hartley,"’ Labor Law Journal (Sep 
tember, 1951): Fred Witney, ‘‘Union Security,"’ 
and E. B. MeNatt, ‘‘Check-off,”’ in Labor Lau 
Journal (February, 1953) 
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Mr. Rosenthal was with the Salary Stabilization Board. 


He has heid the positions of industrial 


analyst and 


economist with the NLRB, and is now on terminal leave. 





this section, the amended act by itself is an 
uncertain guide. ‘Che real meaning of the 
amended limitations are to be found 
im the administrative court decisions 
interpreting it. And even these, of course, 
in a field as dynamic as union security can 


act’s 
and 


at best be tentative. 

The heart of Taft-Hartley’s limitation 1s 
contained in Section 8 (a) (3) which reads: 
“(a) It 
for an employer— 

“(3) Dy 
or tenure of employment or any 
condition of employment to encourage or 


shall be an unfair labor practice 
discrimination in regard to hire 
term or 


discourage membership in any labor organ- 
ization: Provided, That nothing in this Act, 
or in any other statute of the United States, 
shall preclude an employer from making an 
agreement with a labor organization (not 
established, maintained, or assisted by any 
action defined in section 8 (a) of this Act 
as an unfair labor practice) to require as a 
condition of employment membership there- 
in on or after the thirtieth day following 
the beginning of such employment or the 
effective date of such agreement, which- 
ever is the later, (i) if such labor organiza- 
tion is the representative of the employees 
as provided in section 9 (a), in the appro- 
priate collective bargaining unit covered by 
such agreement when made; and has at 
the time the agreement was made or within the 
preceding twelve months received from the 
Board a notice of compliance with sections 
9 (f), (2), (h), and (ii) unless following 
an election held as provided in section 9 (e) 
within one year preceding the effective date 
of such agreement, the Board shall have 
certified that at least a majority of the 
employees eligible to vote in such election 
have voted to rescind the authority of such 


labor organization to make such an 
ment: Provided further, that 
shall justify any 
employee for 


agree 
no employer 
discrimination against an 
nonmembership in a labor 
(A) if he has 
for believing that such member- 
ship was not available to the employee on 
the same terms and conditions generally 
applicable to other members, or (B) if he 
has grounds for believing that 
membership was denied or terminated for 
other than the failure of the em- 
ployee to tender the periodic dues and the 
initiation fees uniformly required as a con- 
dition of acquiring or retaining membership 


organization reasonable 


grounds 


reasonable 


reasons 


Originally, the Taft-Hartiey amendments 


required that a union-shop authorization 
election be held and that a majority of the 
employees in the appropriate unit involved 
had to vote approval before even the lim 
ited type of permissible 
could be made effective. 


union security 
Unions objected 
to the election requirement because of the 
delays, inconveniences and uncertainty; 
ployers did not want them because the 
heavy vote that was generally cast made 
it difficult to the union shop in 
bargaining. Because of expense and lack of 
purpose this requirement was repealed by 
the amendments to Taft-Hartley effective 
October 22, 1951.‘ 

In addition to limiting the type of 
permissible union security, Taft-Hartley 
makes the important change of providing 
for unfair labor practices for unions. The 
amended act provides in Section 8 (a) for 
employer unfair labor practices and in Sec- 
tion 8 (b) lists union unfair labor practices. 
Section 8 (b) (1) (A) parallels Section 
8 (a) (i)* making it an unfair labor prac- 


em- 


oppose 








*See Sixteenth Annual Report of the Na- 
tional Labor Relations Board, 1951 (Washing- 
ton, 1952) p. 10. 

5 Sec. 8(a)(1) makes it an unfair labor prac- 
tice for an employer ‘to interfere with, re- 
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strain, or coerce employees in the exercise of 
the rights guaranteed in section 7.'’ Sec. 7 
reads as follows: 

“Employees shall have the right to 
organization, to form, join, or assist 
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tice for a labor organization or its agents 
to “restrain or coerce (A) employees in 
the exercise of the rights guaranteed in 


” 


section7.... 


Section 8 (b) (2) makes it an unfair 
labor practice for a labor organization or 
its agents to “cause or attempt to cause an em 
ployer to discriminate against an employee 
in violation of subsection (a) (3) or to 
discriminate against an employee with re- 
spect to whom membership in such organi- 
zation has been denied or terminated on 
some ground other than his failure to 
tender the periodic dues and the initiation 
fees uniformly required as a condition of 
acquiring or retaining membership 


“That where an 
order directs reinstatement of an employee, 
back pay may be required of the employer 
or labor organization, as the case may be, 
responsible for the discrimination suffered 
by him a 


Section 10 (c) provides, 


Thus, although the closed shop in all its 
various forms is prohibited, lesser forms 
such as the union shop 
of membership are per- 
union membership is 
not required until 30 days after the agree- 


of union security 
and maintenance 
missible so long as 
ment is made or 30 days after the employee 
work, The 


can 


comes to whichever is later. 


only reason for which an employee 
legally be discharged under a union-shop 
or maintenance-of-membership provision un 
der the failure to pay 
dues. Moreover, an employer cannot com- 
ply with the union’s request to 


or otherwise 


amended act is for 


discharge 
discriminate against an 
has grounds for 
membership in the union 


em- 
ployee if he reasonable 
that 
was not available to the employee on the 


believing 


terms and conditions generally ap- 
plicable to other members and if the dues 


and initiation fees were not uniformly re- 


Same 


quired as a condition of acquiring or retain- 
Under the 
and the 


amended act 
employer may be 


ing membership 
both the 
liable 


union 


Before a union can legally negotiate the 


permissible union shop provisions, it must 
(Footnote 5 continued) 
organizations, to bargain collectively through 
representatives of their own choosing, and to 
engage in other concerted activities for the 
purpose of collective bargaining or other mu- 
tual aid or protection, and shali also have the 
right to refrain from any or all of such activi- 
ties except to the extent that such right may 
be effected by an agreement requiring mem- 
bership in a labor organization as a condition 
of employment as authorized in section 8(a)(3).” 
The question of liability will be discussed 
more fully below. 


Union Security 


domimation or as 
lawtul 
tatives of the employees in the appropriate 
unit 


be free trom eniployer 


sistance and must be the represen- 


bargaining covered by the contract 
This does not mean, however, that the labor 
organization have 


must been formally cet 


tied as a majority representative by the 
NLRB or that the employer must take a 
formal poll to establish the majority \ 
union may sufhciently demonstrate its rep 
resentative status by a card count or other 


7 


legitimate and convincing evidence 


organization must 
NLRB 


showing 


In addition, the labor 
from the Within the 


months 


have a notice 
preceding 12 
with the filing requirements of 
(f{), (2) and (h) of the amended act.” In 
the Highland Park Manufacturing Company 
United States Court 
held that a union is not in compliance with 
the filing 
of the federation to which it 
filed the non-Communist 
Section 9 (h). 
of the Congress of Industrial Organizations 
and the 


compliance 
Sections 9 


case” the Supreme 


requirements unless the ofhcers 
belongs have 
called 


This requires officers 


affidavits 
for by 
Federation of 


American Labor as 


well as the officers of the internationals and 
locals involved to be in 


Section 9 (h) 


compliance with 


Despite its provisions permitting 
Management Re 


lations Act of 1947 specifically provides that 


union 
shop clauses, the Labor 
where the state law prohibits union-security 
agreements, the state law takes precedence 


over the tederal law Section 14 (b) 


provides 
“Nothing in this Act 


as authorizing the 


shall be construed 
execution or application 
of agreements 


requiring membership in a 


labor organization as a condition of em 


ployment in any State or Territory in which 
execution of 


by State or 


such application is prohibited 


Territorial law 


In 1953, 14 
tional provisions prohibiting union-security 
These were Ala 
Florida, 
North 


Dakota, 


states had laws or constitu 
agreements in any torm 

Arkansas, 
Nevada, 


South 


Arizona, 
Nebraska, 
Dakota, 


bama, Georgia, 
lowa, 


North 


Carolina, 
lennessee, 
*See NLRB v. Thompson Products, Inc., 12 
LABOR CASES { 65,806, 162 F. (2d) 287. 293 
(CCA-6, 1947), enforced as modified 57 NLRB 
925: NLRB wv. Dahlstrom Metallic Door Com 
pany, 2 LABOR CASES { 18,698, 112 F. (2d) 756. 
757 (CCA-2, 1939), enforcing 11 NLRB 408 

’ These sections require such information as 
names, titles and salaries of officers, constitu- 
tion and by-laws, annual financial report and 
non-Communist affidavits siged by the officers 

19 LABOR CASES § 66,327, 341 U. S. 322 (1951) 





Texas, and Virginia. The following three states 
provide for regulation rather than prohibi 
tion of union-security agreements: Colo- 
rado, Kansas and Wisconsin. In _ these 
states specified types of union-security 
agreements are prohibited unless an elec- 
tion has been held, and a certain per- 
centage of employees have voted in favor 
of the agreement.” 


In Algoma Plywood Company v. Wisconsin 
Board™ the United States Supreme Court 
held that the Wisconsin election require 
ment remained operative under the Taft- 
Hartley Act and must be obeyed by 
businesses in well as 
wholly intrastate businesses. In light of 
this decision the federal-state law relation 
ship on union-security regulations may be 
summarized as follows: 


(1) Where a wholly intra- 
state, it is, of course, subject to the state 
law. 


interstate commerce as 


business is 


(2) Where a business is interstate, it is 
subject to both state and federal laws. Thus 
where state law has no regulation or milder 
regulation than the NILRA, the latter will 
determine the extent of the restrictions on 
union security. 


(3) However, where a _ state outlaws 
union-security agreements or regulates 
them beyond the requirements of the 
NLRA, the state law has precedence. Thus 
state laws which merely regulate and do 
not prohibit even though the 


goes beyond the NLRA are legal 


regulation 


Deauthorization 


Although the Taft-Hartley Act has betn 
amended to no longer require union shop 
authorization elections before permissible 
union-security provisions may be made 
effective, the act contains a provision for 
union shop deauthorization elections. Sec 
tion 9 (e) (1) provides as follows: 


“Upon the filing with the Board, by 30 
per centum or more of the employees in a 
bargaining unit covered by an agreement 
between their employer and a labor organi- 
zation made pursuant to Section 8 (a) (3), 
of the petition alleging they desire that 
such authority be rescinded, the Board 
shall take a secret ballot of the employees 


” See National Industrial Conference Board, 
Union Security and Checkoff Provisions, Studies 
in Personnel Policy No. 127, 1952, p. 37 and 
following. 

"16 LABOR 
(1949) 

™ 100 NLRB, No. 251: reconsideration deniea, 
102 NLRB, No. 16. Tae Board reaffirmed this 
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Cases { 65,013, 336 U. S. 301 


ruling in a reconsideration of the case 


in such unit and certify the results thereof 
to such labor organization and the em 


ployer.” 


The amended act 
Section 9 (e) (2): 


further provides in 

“No election shall be conducted pursuant 
to this subsection in any 
subdivision within 
preceding twelve-month 
election shall have been held.” 


bargaining unit 
which, in the 
valid 


or any 
period, a 


In the Great Atlantic and Pacific Tea Com 
pany case™ the Board held that an affirma 
tive vote in a union shop deauthorization 
election immediately invalidates the union 
shop clause of an existing contract, regard 
less of the length of time the contract has 
to run. In this 
election was held after one year had elapsed 
contract which 
arrangement. 


case, a deauthorization 


included a 
The 


contract bar 


on a two-year 
Be yard 


which 


union-security 
held that the 
apply to 
apply to deauthorization of union-security 
When the 


deauthorization 


rules ol 


representation elections do not 


provisions.” vote is affirmative 


in a union shop election, 


the union-security clause becomes ineffe: 
tive immediately rather than at the end of 
the contract period. If the 


tive, another election can not be 


vote is nega 
held until 
12 months later 


The Board has held that there is no need 
for a deauthorization election in the case of 
a provision negotiated when the union was 
not in compliance with Sections 9 (f), (2) 
and (h). Section 9 (e) | 
Board pointed out, to afford a ready means 
by which 
employment 


was intended, the 


employees, subject to loss of 


under a valid union-security 
agreement, could 
representatives’ authority to 
There 
determine 


bargaining 
make | 


such 
need for an 


rescind the 
an 
agreement. was no 
election to whether the em 
desired to rescind the 
had never had 
Che opinion that the 
remedies under Sections 8 (a) (2), 8 (a) 
(3) and 8 (b) (2) 


employees against 


involved 
which the 
Board 


pl yyees 
authority union 


was of the 


are sufincient to 
the unlawful 


the exisence and enforcement of such agre¢ 
14 


protect 


effects ot 


ments. 

The unit appropriate for the deauthoriza 
tion under Section 9 (e) (1) of 
the will 


election 


amended act ordinarily coincide 


The 
making 
following 


Board 
that 


majority of the 
this interpretation 
Congressional intent 
" The question of contract bar 
cussed more fully below 
“DD. M. Bare Paper Company, 99 NLRB 1487 


pointed out in 
they were 


will be dis- 
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with the unit appropriate under Section 9 
(b) covering representation elections, ab- 
sent special circumstances. Thus, where 
a multiemployer unit would be appropriate 
under Section 9 (b), the gen- 
erally declined to find a single employer 
unit approprate for purposes of union shop 
referendum.” 


Soard has 


The Board may, however, vary the above 
rule depending on 
Past bargaining history, the physical set 
up of the plant, 
major occupational group, may be the basis 
for approving a unit for purposes of Sec- 
tion 9 (e) (1) which less 
than the collective bargaining unit." 
Board has also held, contrary to its 


special circumstances 


separate payrolls, or a 


extensive 
The 


long 


Was 


established practice in representation cases 
unit 
for purposes of a union shop authorization 
election prior to the October, 1951 amend 


that a one-man could be established 


ments.” 


Ww ill, of course 


included, since supervisors are not 


Supervisors and guards 
not be 
employees as defined in Section 2 (3) and 
guards can not be admitted to membership 
in unions admitting to membership othe 

Section 9 (b) (3) 
multiplant 
states which prohibit union-security 
would excluded 
voting unit, since they are automatically ex 
cluded from union-security requirements in 


any. case.” 


than as provided undet 


Those employees of units in 
provi 
trom the 


sions also be 


Thirty-Day Grace Period 
The 


interpret the provisions of the amended act 


policy of the Board has been to 


% Furniture Firms of Duluth, 81 NLRB 1318 

% Benjamin Eastwood Company, 77 NLRB 
1383 

1 Universal Carloading and Distributing Com- 
pany, 77 NLRB 1148. 

18 See Giant Food Shopping Center, Inc., 
NLRB 791 

1” Chesler Glass Company, 92 NLRB 1016. See 
also Wire Products, Inc., 88 NLRB 730; Cham- 
pion Blower and Forge Company, 88 NLRB 868 

” Continental Carbon, Inc., 94 NLRB 1026 

21 Charles A. Krause Milling Company, 97 
NLRB 536 

While the Board has held it is illegal to 
require actual membership before the thirtieth 
day, an employer may turn down applicants 
who will not agree to join the union 30 days 
after hire. The following provision was not 
considered an illegal condition of employment 

“ITI—UNION MEMBERSHIP AND RIGHT 
TO HIRE.—tThe right to hire any {em- 
ployees] of any classification shall remain with 
the Employer, provided nevertheless, that no 
. {employee] shall be employed by the 
said Company without first obtaining from the 
said prospective {employee] a _ written 
statement (a form te be prepared by the 


Union Security 


literally. The provision in Section 8 (a) 
(3) that a union shop authorization provi- 
effective “on or after 
beginning 


sion can be made 
the thirtieth day following the 
of such employment or the effective date 
of such agreement, whichever is later” has 
been strictly The 
example, has held that a union shop con- 
tract which provided that a new employee 
continued to be four 
weeks would be required to join the union 
was held 
quired membership on or after the twenty 
following the 
instead of the 30 days specified 
Another 
agreement was held illegal because it com 
pelled employees to join the union if they 
had been on the company’s payroll 30 or 
invalidating that agree 
ruled that it violated the 
law because it did not accord employees 
30-day 
members 


construed Board, for 


who employed for 


invalid on its face because it re 


ninth day beginning of em- 
ployment 


in the statute.” union-security 


days.” In 
ment the Board 


more 


subject to its coverage the legal 


period for becoming union 


the effective 


grace 
alter 


‘| he 


per 10d, 


date of the contract. 


30-day 
apply to em- 
already members of the 
employees (1) who are 
date of the 
hired 


requirement of the grace 


however, does not 
ployees who are 
union but only to 
not members on the effective 
agreement or (2) after 
that date 


membership provision a contract 


€ mploye es 
' maintenance-ot 
need not 


which 


Thus, under a 


provide an escape period during 


employees who are union members have 


the option of resigning from the union 


The 15-day escape period common in World 
War Ii 


agreements is legal, but there is 


no legal requirement for an escape period 


Union) agreeing that upon the passing of the 
probationary period or within thirty (30) days 
after becoming permanently employed that said 
prospective [employee] will become a 
member of the Union 

‘The Company agrees to employ only persons 
in good standing in the Union, providing never- 
theless, that the Company shall not be con- 
sidered as violating this paragraph of the 
Agreement unless it employs a person not in 
good standing in the Union for more than 
thirty (30) days after receiving written notice 
from the Union that such person is not in good 
standing.’’ 

The Board noted “Realistically viewed, the 
applicant for employment is prospectively agree- 
ing only to abide by the contract, which pro- 
vides that if his employment continues after 
the expiration of 30 days, he’s required to join 
Kennedy-Van Saun Manufacturing and Engineer 
ing Corporation, 105 NLRB, No. 75. However, 
the Board has held invalid a provision which 
required new employees to ‘‘signify their in- 
tention to become members {of the 
Union] by signing applications and becoming 
initiated, at the time of hiring."’ New Castle 
Products, Inc., 99 NLRB 811 
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at the expiration of the contract. How- 
ever, employees who are not members of 
the union on the effective date of the con- 
tract are entitled to a 30-day grace period, 
the same as new employees.” It is unlawful 
to provide simply that alk who are employees 
when an agreement becomes effective, non- 
members as weil as members of the union, 
must become and remain members.” 


If the language of a. union-security clause 
is clear and unambiguous, and it fails to 
give employees already on the payroll a 
30-day grace period for joining the union, 
it is invalid. In such a case the NLRB 
has ruled, parol evidence is not admissible 
to show the intent of parties and actual 
practice under contract was to accord a 
30-day grace period to such employees.” 
The rule is different, however, if the lan- 
guage of the union-security clause is am- 
biguous. The NLRB has ruled that it will 
give weight to the practices of the parties 
to accord a 30-day grace period to em- 
ployees on the payroll at the time the 
contract was executed.” 


Periodic Dues and Initiation Fees 


The only reason for which a union mem- 
ber covered by a union shop or maintenance- 
of-membership agreement can be discharged 
is for “the failure of the employee to tender 
the periodic dues and initiation fees uni- 
formly required as a condition of acquiring 
or retaining membership” as spelled out 
under Section 8 (a) (3). Compulsory un- 
ionism under Taft-Hartley thus has a very 
limited meaning. While a union may deny 
membership to an employee upon any 
ground it wishes, the only ground upon 
which it can have an employee discharged 
under a wunion-security agreement is the 
employee’s refusal to tender uniformly re- 


quired periodic fees or dues. 

A union can not ask for discharge of an 
employee whose dues it refuses to accept 
because of failure to meet its internal re- 
quirements such as attendance at a regular 
meeting at which the employee’s member- 
ship application was to be voted on, and 


the employee was to take the obligation of 


2 Wood Parts, Inc., 101 NLRB, No. 93; Al 
Massera, Inc., 97 NLRB 712. 

#% American Coating Mills, 97 NLRB 638. 

* Griswold Textile Print, Inc., 101 NLRB, 
No. 205. 

% Seattle 
No. 196. 

*% Union Starch and Refining Company, 87 
NLRB 779; enforced, 19 LABOR CASES { 66,152, 
186 F. (2d) 1008 (CA-7, 1951); cert. den., 342 
U.S. 815 (1951) 
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Baker’s Bureau, Inc., 101 NLRB, 


the union. The Board has ruled that a 
discharge under these circumstances violated 
Section 8 (a) (3) of the act, because, under 
the provision of that 
security agreement may not be 
bring about the discharge of employees who 
tendered periodic dues and initiation fees 
without being accorded membership.” 


union- 
used to 


section, a 


It is therefore clear that under Taft- 
Hartley a union may not require any other 
conditions save tender of dues and initiation 
fees in order-for a. member to retain his 
job under a union provision. The 
Soard has carried even further. 
Where membership is available only upon 
compliance with a discriminatory term ot 
condition, or where the union has made it 
clear that the employee will not be a 
cepted as a member even if he 


shop 


this rule 


does pay 
up, the employee is not required to make 
even token offer of paying Such an 
offer would merely be an ineffective gesture 


Frequently, an employee suspended or 
expelled from union membership for dues 
delinquency will offer to pay his arrears 
when the employer tells him the union is 
demanding his discharge. The Board has 
held that the union need not give this last 
chance to one who knows or should have 
known that his dues delinquency has re 
sulted in of good standing with the 
union. An employee must tender dues and 
initiation time re 
by the union to avoid 
under a valid union shop agreement. A 
late offer to pay will not save an employee 
automaticaliy expelled or from 
membership for failure to pay within the 


loss 


fees on or before the 


quired discharge 


suspended 


time uniformly set by the union.” 


initiation fees which discriminat« 


emplk yyees are 


Union 


among illegal under the 


amended act. A union can not establish on« 
initiation fee for new employees and another 
higher tee for older employees who have 
not taken out membership in the union until 
the union shop contract becomes effective.” 
“Fines” and “special assessments” do not 


come within the meaning of the term 


“periodic dues” or “initiation fees” as used 
in Sections 8 (a) (3) and 8 (b) (2) pro 
* See footnote 26 
*% Kaiser Aluminum and Chemical Corpora- 
tion, 93 NLRB 1203; Westinghouse Electric Cor 
poration, 96 NLRB 522 

* Chrisholm-Ryder Company, Inc., 94 NLRB 
508; Ferro Stamping and Manufacturing Com- 
pany, 93 NLRB 1459 

” Ferro case, cited at footnote 29 
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hibiting discrimination on grounds othei 


than failure to pay such fees or dues. 


Thus a union can not legally require an 
employer to discharge a member whio re¢ 
fines, and the 
employer can not assent to a discharge for 
that Furthermore, the Board has 
held that the inclusion of any clause making 
job tenure subject to the payment ol 
“assessments” keeps the contract from serv 


fuses to pay assessments or 


reason.” 


ing as a bar against a representation petition 
2 


of a rival union 


\ failure to pay a fine can not validly 
be used to force the employer to discriminate 
even though the 


results in 


nonpayment of the fine 
stand 


“goood 


failure to maintain 


ing’ in the organization.” Likewise, where 


those who fail to attend union meetings are 
required to pay additional dues, the Board 
considers such payments as fines, even 
union 


dues. In the 


defines the 
Auto 
required 


though the constitution 
payments as 
Lite Company 
members to pay $1.50 monthly dues. 


constitution to 


lectric 
case," the union 
Dues 
were defined in the union 
“special fees levied by the Interna 
Union or any of its 

Under this 
raised dues to $2 a month 


include 
tional subordinate 
provision the union 
But it kept the 
new and 
failed 
When 


had missed 


bodies ; 


difference between the 


only 


50 cents 
the old 
to show up at a 
the union found that a member 
had not paid the 
it asked management to fire 
Che Board held 


dues if the members 


monthly meeting. 
meetings, but extra 50 
cents in “dues,” 
the employee, which it did. 
management and the union jointly in viola 
tion tor using a union-security contract to 
discharge an employee for a reason othet 


than nonpayment of periodic dues 


As a 


a valid union shop contract, an em 


penalty for nonpayment of dues 


under 
penalize an employee 


lover may not 


ot some Iringe 


at the 


withholding 


l 
through the 
heu ot 


benefit in discharge, when 

1 Pen and Pencil Workers, Local 19593, AFL, 
91 NLRB 883. 

2 International Harvester Company, 95 NLRB 
730 

'Clara-Val Packing Company, 87 NLRB 703; 
enf. den. for other reasons, 20 LABOR CASES 
{ 66,518, 191 F. (2d) 556 (CA-9, 1952). 

492 NLRB 1073; enforced, 21 LABOR CASES 
€ 66,941, 196 F. (2d) 500 (CA-6, 1952): cert. den., 
344 U. S. 823 (1952). 

** 106 NLRB, No. 148 (1953 

* Although this case was announced in the 
press as a major departure from prior Board 
decisions, it should be noted that it only in 
part overrules the Firestone Tire and Rubber 
Company case (95 NLRB 981 (1951)). In the 
Firestone case the Board held valid, as a penalty 
for nonpayment of dues under a union shop 
eontract. the loss of seniority rather than the 


Union Security 


holds the 


future 


same time the union threat of 


discharge at some date over the 
such a case the 
and the may agree to 
the discharge of the employee, but a lesset 
penalty is not permissible. In the 
Food Stores, Inc. case,” the Board held both 
the union and the violated the 
NLRA by withholding 
employees who tailed to pay 
under a valid union 
continued its 
the employee's discharge at 
date. Such a penalty the 
“an additional 


employee. In 
request 


union may 


employe 
Krambo 


employer 
vacation pay from 
back dues 


shop contract when 


the union right to demand 


some tuture 
Board considered 
discrimination 


Ovel and 


above the threat ot discharge, and not a 


le sser one 


Retroactive Application 
of Union-Security Provisions 

The Board has frequently ruled that See 
tion & (a) (3) has no effect, 


that is, justified by an 
employer when union membership was tet 


“retroactive” 


no discharge can be 


minated for a delinquency of initiation fees 


or dues which accrued before the 


current 


contract was effective. Thus an employee 


can not be discharged for failure to pay 


dues or initiation 


tees at a time before the 


union shop or maintenance-of-membership 


provision was effective,” or at 


a time when 
there was no contractual obligation to main 
tain membership as a condition of employ 
ment.™ 


An employee who quits his job or is 


discharged under a legal union shop agree 


ment and later rehired has the status of a 


new employee As a new employee he is 


not liable for past dues or reinstatement 


tees. Renewal of union membership can 


not be required until 30 days after rehire 


under a union-security agreement, and 


where a maintenance-of-membership clause 


discharge oi an employee Apparently, under 
certain conditions a lesser penalty than dis- 
charge in cases involving the above situations 
might still be permissible. In a footnote in the 
Krambo case the Board noted ‘Since the issue 
is not here presented, we do not, as our dis- 
senting colleagues appear to assume, pass on 
whether or not a lesser penalty would be per- 
missible if coupled with clear abandonment of 
the right of discharge; nor do we pass on 
whether or not a lesser penalty could be inflicted 
only if provided for by a specific contract 
provision.”’ 

% New York 
NLRB 1446; 
NLRB 239, 

*% Timken-Detroit Azle Company, 92 NLRB 
968; Ambassador Venetian Blind Company, 92 
NLRB 902. 


Shipbuilding 
General 


Corporation, 89 
American Aerocoach, 90 
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. it is not alone in relations with 
customers that Capitalism has found 
a conscience. Employees of our great 
American corporations, clmost with- 
out exception, today receive liberal 
vacations with pay, sick leave, group 
life insurance, and insurance to assist 
with medical, surgical, and hospital 
expenses when illness strikes. [There 
is also] a growing trend to provide 
programs by which it is made easy 
for every employee to become a 
stockholder, a part owner of the firm 
for which he works.—Samuel B. 
Stewart, vice president and general 
counsel, Bank of America. 





is in effect union membership can not be 
required.” 


Examples of Violations 


The Board, in determining whether or 
not a union-security provision is illegal, is 
guided by both the phraseology and _ the 
actual methods used by the union and the 
employer in administering the provision 
The Board has consistently held that the 
adoption or retention of illegal union-security 
provisions by the employer in and of itself 
violates both Sections 8 (a) (1) and & (a) 
(3), because such an creates 
discriminatory conditions of employment.” 
As previously noted, the discharge of an 
employee under an illegal provision also 
violates both Sections 8 (a) (1) and 8 (a) (3). 


agreement 


Similarly the successful demand of a union 
for the discharge of employees under illegal 


* Idarado Mining Company, 77 NLRB 392; 
General American Aerocoach and Local 714, 
UAW-CIO, 90 NLRB 239 

” However, this rule is not applied in cases 
when the parties to an illegal closed shop 
agreement had indicated their intention not to 
enforce it. Under these conditions the mere 
retention of the illegal clause, the Board rea- 
sons, did not create discriminatory employment 
conditions and therefore could not be found to 
violate Section 8(a)(3). However, the retention 
of the closed shop clause in the contract, with- 
out notice to the employees. that it was not 
to be enforced, operated as a restraint on the 
employee's right not to join the union. The 
Board, therefore, found that the contracting 
parties thus violated Sections 8(a)(1) and 
8(b)(1)(A). See, Port Chester Electric Corpora- 
tion, 97 NLRB 354. 

41 See, for example, Mundet Cork Corporation, 
96 NLRB 1142: Al Massera, Inc., cited at foot- 
note 22: Stupakoff Ceramic and Manufacturing 
Company, 98 NLRB 664 
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provisions violates both Sections 8 (b) (1) 
(A) and 8 (b) (2)." The fact that the 
illegal agreement is oral rather than written 
is immaterial.” 
Where the 
ambiguous, the Board determines from the 
was 


terms of an agreement are 
evidence what type of union security 
intended by the parties.” The intent of the 
prevail terms 

Thus a contract 


parties does not over the 
finally negotiated 
merely provided for preferential hiring but 
did not by its require 


union membership as a condition of con- 


which 


terms specifically 
tinued employment was held no defense to 
nonmembership.* 

held that 
“requested” the 


a discharge for 
The 


organization 


Board has when a labor 
employer to 
hire its members in preference to nonmem 
job, this mere 
“persuade” and was not pro 


Section 8 (b) (2) 


bers on a certain was a 
attempt to 
hibited by 


when the 


However, 


same organization implemented 


its “request” with peaceful picketing, such 
picketing and threats were for the purpose 
not merely to “persuade” him to their point 
of view but rather to 
to “accede to their demands, by 


him.” 


“cause” the employer 
mobilizing 
against This 


economic pressure 


made the action illegal.” 
The Board 


sponsible for causing 


find a union re 


a discriminatory dis 


may even 


formal demand 


In this case the 


charge, although no was 
conveyed to the employer 
union had 
“sign with the Ship” (go to work) unless 


instructed its members not to 
and until a specific employee was dismissed 
The employer indirectly learned of the in 
structions and 
The 3oard held 

It is legal, however, for a contract to have 
regard to a doubtful 
which specifically 


discharged the employes 


such a discharge illegal.’ 


a saving clause in 


union-security provision 


" Del EF. Webb Construction Company, 95 
NLRB 196; enforcement denied for other rea 
sons, 21 LABOR CASES { 66,937, 196 F. (2d) 841 
(CA-8, 1952). 

* Snyder Engineering Corporation, 99 NLRB 
783: Cf. O. F. Shearer and Sons, 93 NLRB 1228 

“ Western Can Company, 83 NLRB 489 

* Don Juan Company, Inc., 79 NLRB 154; 
enforced in part, 17 LABOR CASES { 65,474, 178 
F. (2d) 625 (CA-2, 1949) 

“ Denver Building and Construction 
Council, 90 NLRB 1768: enforced, 20 
CASES { 66,572, 193 F. (2d) 577 (CA-10, 1951) 
A “request’’ may become a ‘‘causing’’ under 
8 (b) (2) where even in the absence of any 
threat or economic pressure, a union which 
possesses the potential economic power to de- 
prive an employer of his labor market seeks a 
discriminatory discharge and the discharge 
actually results. See W. Hawley & Company, 
93 NLRB 1126 

" National Union of Marine Cooks and Stew- 
ards, 92 NLRB 877 
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that the 


security 


application of the 
provision is until 
determined.” For 


notes union- 


deterred such 
time as its legality is 
example, the following 
considered 


saving clause was 


acceptable to protect the con 
tract as a bar and the parties from unfair 
labor charges: 

“These [union-security ] shali 
take effect as of midnight [date] 
or at any time thereafter during the life of 
this agreement, but only if and when they 
may take effect 
ent with provisions of Federal laws.’ 


provisions 


in accordance and consist- 
‘2 

\ saving clause which does not expressly 
defer the application of an illegal union- 
security provision, but is merely subject to 
4 general saving clause which applies to the 
whole contract contract 
of its illegality 


does not cure the 
The following saving clause 
was found by the Board to be 
to remove the illegal taint from a contract 


“Nothing 


be construed as altering, 


insufficient 
in this agreement shall in any 
changing or 
State 
1 with respect to the em 
plovees concerned hereunder. In the 
that State or Federal regulations o1 
manner conflict 


way 
modifying, any of the provisions of 
or Federal law 
event 
legisla 
tion shall in any with the 
terms of this agreement, said conflict shall 
not alter or change any of the remaining 
regulations or 


part of this 


herein, but such 


shall 


proy is1oOns 
legislation become a 
o 


agreement 


Legal Provisions and Activity 
Taft-Hartley, 
obtaining 


under 
union in 


An employer may, 
continue to utilize the 
his job applicants so long as this does not 
discrimination in favor of union 
members. Any 


transferring or laying off, such as seniority 


result in 
objective basis for hiring, 
or experience, even though such standards 
tend to favor union members, is permissible 
hiring halls, for example, are not 
violations of the law where they 
nondiscriminatory “employ 


Union 
per se 
function as a 
ment agency,” even though past experience 
in the industry is given preference.” 
Similarly, an agreement is not illegal just 
company to tell a 


kind ot 


because it 
office 


requires a 


union how many and what 


* Wyckoff Steel Company, 86 NLRB 1319 

* See footnote 48 

” See Unique Art Manufacturing Company, 
83 NLRB 1250: Muatz Television, Inc., 92 NLRB 
30: Cf. Rockaway News Supply Company, 23 
LABOR CASES { 67,440, 345 U. S. 71 (1952) In 
this case the Supreme Court overruled the judg- 
ment of the Board that the saving clause was 
insufficient 

1 National Union of Marine Cooks and Steu 
ards, 90 NLRB 1099: See also: Missouri Boiler 


Union Security 


employees the company wants to hire. This 
is true even though the contract may go 
on to say that the union “agrees to supply” 
workmen to the company within a specified 
So long as there is nothing in the 
hire 


time. 
contract 
union members and there was no unwritten 
agreement to that effect. Nor is it illegal 
to have a contract which provides that a 
company notify a union about job openings.® 


requiring the company to 


Mere legal wording and phraseology ar« 


not sufficient to protect a union and a 
company from unfair labor practice charges 
The Board, filed, .looks 
behind the legal wording to actual prac 


However, a legally correct contract will 


when a charge is 


tices 


serve as a bar if other conditions are met 

The Board recognizes the application of 
in both employment and layoffs, 
provisions may 


“Grandfather 


semiority 


even though such favoi 


union employees clauses” 
giving credit to 


closed shop conditions before the amended 


security acquired under 
act are legal so long as they do not require 
seniority credit 


is given in the current contract.” Contracts 


union membership before 


requiring that vacancies be filled on a sen 
iority basis or based upon previous experience 
and further requiring that the union be notified 


ot these vacancies have also been approved e 


lhe Board has also held valid a contract 
that provides for transfer of certain exempt 


employees into jobs covered by the con 


tract, giving them credit for past 


services with the employer only upon pay 


seniority 


ment of a specified fee. This fee was fixed 


at a sum the transferees would have paid 


had they been members since the local was 


recognized at the plant.’ 


laft-Hartley 
employees as defined 


Under supervisors ré 
] al 


section 2 


under 
protected in the 
Section 14 (a) specih 


individual 


and are thus not union 


activities. However 


cally provides that an employed 


as a supervisor can remain or become a 


member ot a labor organization Chere is, 


however, no compulsion for the employe: 
with 


composed Oo! 


to bargain or recognize an organiza 


tion supervisors Chere is 


nothing in the law to prevent an agreement 


requiring supervisors be« Ooming or remain 
and Sheet Iron Works, 93 NLRB 319: Hunkin- 
Conkey Construction Company, 95 NLRB 433 
See: American Pipe and Steel Corporation, 

93 NLRB 54: Consolidated Western Steel Cor 
poration, 94 NLRB 1590 

” Hoffenneffer and Company, 101 NLRB No 
160 

* Northern 
91 NLRB 172 


*Namm’s, Inc., 


Indiana Public Service Company, 


102 NLRB, No. 45 





ing union members as a condition of em- 
ployment, except as it may conflict with 
state laws.” 


Liability for Violations 


Where an employee is improperly dis- 


charged at the request of a union, Sec- 


tion 10 (c) provides that back pay can be 
ordered against both the employer and the 
Where the employee files a charge 


7 


4 My 
union. 
naming only the employer, then manage- 
will be held liable. A 


union alone will result in an 


ment alone 
naming the 
order directed only to it.” 
When only one party ts 
violating the law, the NLRB has no choice 
but to assess back pay against that party 
The Board has held that an employee filing 
violation of the 


charged with 


a complaint involving a 
union-security limitation of the 
act does not have to press charges against 
both the company and the union if he only 
wanted to complain against one party.” An 
employer who is named alone in a charge 
filed by the employee can file a charge 
against the union for causing or attempting 


amended 


1o cause management to discriminate against 


the dischargee when the union has been 


The Board usually permits a con 
The Board’s ordes 


coercive. 
solidation of such cases. 
could then require the union to share the 
back pay, placing the 
whole burden on the employer 


costs of instead of 


In a complaint involving a discriminatory 
discharge under Sections 8 (a) (3) and 
8 (b) (2) the union may limit its continuing 
liability for back pay by notifying the 
employer that it has no objection to the 
reinstatement of the discharged employee. 
The liability ceases on the fifth day after 
such notification on the theory that the 
employer controls employment.” The em- 
ployer’s liability until a_ valid 
offer of reinstatement has been made.” 
held 
illegal 


continues 


Management is responsible for a 


discharge under an union-security 


Union’s insistence on union foremen was held 
by the Board as an attempt to maintain closed 
shop conditions, since the union requires all 
members to advance the interest of other mem- 
bers in preference to nonprinters. See: Typo- 
graphical Union and American Newspaper 
Publishers Association, 86 NLRB 951 

* Back pay is roughly the amount the dis- 
criminatee would have earned had he continued 
working less what he earned elsewhere, with 
various types of additions and subtractions. For 
some background on the theory of back pay 
see: Phelps-Dodge Corporation, 4 LABOR CASES 
€ 51,120, 313 U. S. 177 (1941): Seven-Up Bottling 
Company, 22 LABOR CASES { 67,329, 344 U. S 
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charge 


% However, the International Typographical 


contract even though the employee would 
not have been discharged if it were not for 
the union’s strike threat or similar economic 
The it is the 


who controls the hiring and dis 


pressure Board reasons that 


employet 
charge of his employees, and therefore the 


employer should resist any attempt by the 
union to usurp that control no matter how 
expedient it is to yield to the union.” 


Even though a company may honestly be 


lieve it is required by a contract to dis 
charge employees who are members of the 
contracting union, its good faith in believing 
so will be no excuse to the NLRB if the 
Board finds that the company’s interpreta 
As noted 


that con 


tion of the contract was wrong. 
above, the Board follows the rule 
tracts requiring union membership have to 
be expressed in clear and unmistakable 


language to justify discharge. The Board’s 
that the risk of making a mistake 


in interpreting a should 


view 1s 


contract rest on 


the person doing the interpreting and not 


employees who may be victims ot 


oa 


on the 
the mistake 

However, an employer is protected im 
union-security 
provision if he faith Phe 
Board has held that an employer who sus 
pected that a requested discharge was dis 


union 


making discharges under a 


acts im good 


criminatorily motivated by the and 
specifically asked the union for justification 
has fulfilled 
That 


immaterial. To require 


his obligations under the law 


the union was not telling the truth was 
an employer to checl 
the veracity of the union, the Board feels, 
would mean snooping into union affairs.“ 
‘I he 
clause can not be accomplished simply by 
letters 


rhe actual 


removal of an illegal union-security 


an exchange of between the unior 


and the employei removal ot 
contract 1s necessary 
the illegal 


Board has 


the clause from the 
The 
even if 
might have a restraining influence upon any 


“mere” existence ot clause, 


unentorced, the ruled, 


employee who desired to leave the union® 


Similarly, the Board has held that an oral 


344 (1953): Gullett Gin Company, 19 LABOI 
CASES { 66,123, 340 U. S. 361 (1951) 

8 Cited at footnote 47 

*” See footnote 58. See also Ambassador Ven 
tian Blind Workers’ Union, 92 NLRB 902 

© Kingston Cake Company, 91 NLRB 447 
191 F. (2d) 563 (CA-3) remanded 

* Acme Mattress Company, Inc., 91 NLRB 
1010; enforced. 20 LABOR CASES ‘ 66,608, 192 F 
(2d) 524 (CA-7, 1951) 

® See footnote 61 See also H. M 
85 NLRB 725 

® See footnote 45 

* Westinghouse Electric Corporation, 96 NLRB 
522. 

® Roosevelt Oil 
NLRB 965. 
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Newman, 


and Refining Company, 8&5 








agreement to eradicate an illegal union- 
security provision from the contract does 
not remove or cure the illegality nor remove 
liability of the union and the employer.” 

An employer or a union is not held liable 
for ignorance on the part of an employee of 
the existence of a union-security agreement, 
when the means of curing the lack of 
knowledge was within the control of the 
employee Thus in the union 
where notices of meetings were clearly 
posted on bulletin boards, and meetings 
were held at a convenient place and time, 
the employee’s failure to attend the meeting 
at which the union-security provisions were 
announced and read had no one but himself 
to blame for his ignorance of their existence. 
When he failed to pay the required dues 
his discharge was held legal.” 


case of a 


An oral contract ordinarily will be recog- 
nized as a defense by the NLRB in unfair 
labor practice proceedings. The Board has 
ruled that a union which went on strike 
to enforce a union-security provision made 
with the employer did not violate 


6s 


orally 
the amended act. 

It has been held that an employee who 
refused to continue working for an em- 
ployer because of his unwillingness to com- 
ply with closed shop requirements which 
were being enforced was constructively dis- 
charged. For Board purposes, his quitting 
because of his refusal to adhere to the illegal 
same as 
Both the 
held 


since the em 


provisions of the contract is the 


if he were directly discharged 
and the 


severally 


employer have been 


liable, 


unton 
jointly and 
ployee’s refusal to work was a direct result 
of the union 
conditions.” 


enforcement of illegal shop 


Sanctions Which May Be Imposed 


Two types of sanctions may be imposed 


by the Board upon unions and employers 
who violate the union-security limitations 
of the Taft-Hartley Act: (1) They may be 
subject to unfair labor practice charges and 
(2) contracts containing illegal 
recognized as bars against 


provisions 
are not repre- 

* Hvans Milling Company, 8 NLRB 391. 

* Air Reduction Company, 103 NLRB, No. 8 

* Nassau County Typographical Union, 87 
NLRB 1263; enforced, 20 LABOR CASES { 66,601, 
192 F. (2d) 269 (CA-2, 1951). It should be 
noted, however, that neither party is justified 
in refusing to put such oral agreements into 
writing upon the request of the other party. 
Furthermore, an oral agreement is ineffective 
as a bar against a rival union's representation 
petition. 

* John B. Shriver, 103 NLRB, No. 2. 

* 86 NLRB 38. In a number of cases where 
there has been no allegation or finding that the 


Union Security 


sentation petitions from 
Each type of sanction 


separately below 


opposing unions. 
will be discussed 


Unfair labor practices——Both the union 
and the employer are subject to unfair 
labor charges either jointly or singly, de- 
pending upon the type of charge filed and 
the facts of a specific case. The mere sign- 
ing of a contract containing an illegal se 
curity provision, as has been pointed out 
above, makes the employer guilty of restraint, 
violation of 
such 


coercion and interference in 
Section 8 (a) (1). The enforcing of 
illegal provisions makes the employer liable 
also for violations under Sections 8 (a) (2) 
and 8 (a) (3) 
to bargain in good faith on the subject of 
union security permitted under the amended 


An employer who refuses 


act may also be subject to a refusal-to-bar- 
gain charge under Section 8 (a) (5) 
Similarly, a union which insists upon an 
illegal union-security clause or which coerces 
an employer into enforcing illegal employ- 
ment practices is subject to corresponding 
unfair labor practice charges under Sec- 
tion 8 (b) of the amended act: Sections 
8 (b) (1) (A), 8 (b) (2) and 8 (b) (3). 
other types 
be applied 


The remedies applicable in 


of untair labor practices may 
in cases involving the union-security limita- 
tions of the amended act The Board may 
order the parties to cease and desist from 
the illegal contract 


rights 


enforcing the terms of 


and withdraw the bargaining 


of the union involved 

Back pay 
awarded to 
the illegal union-security provisions 
refusal to bargain is involved, the 
orders the parties to bargain in good faith 


may 


and reinstatement may be 
under 


Where 


Board 


employ ees discharged 


insistence of bargaining in 
illegal areas. Where the parties do not 
comply with the Board’s order, the Board 
may seek enforcement in the federal courts. 
Noncompliance may lead to a contempt 
and the imposition of a fine 


and cease the 


action 


In the Julius Resnick, Inc. case,” an unfair 
labor practice case involving, among other 
unlawful union-security provisions constituted 
improper support by the union, thus violating 
Sec. 8(a)(2) in addition to 8(a)(1) and (3), the 
Board has applied a less extreme remedy than 
that implied in Resnick For example, in 
Childs Company, 93 NLRB 281; enforced in 
part, 21 LABOR CASES ‘ 66,867, 195 F. (2d) 617 
(CA-2, 1952), where there was no Sec. 8(a)(2) 
charge, the Board required only that the parties 
cease giving effect to the union-security pro- 
visions, not ordering withdrawal of recognition 
from the union See also. Utah Construction 
Company, 95 NLRB 196 





matters, invalid union-security provisions, the 
Board found violations of Section 8 (a) (2), 
and Section 8 (a) (1) as well. The Board 
reasoned that it would not effectuate the 
policies of the amended act merely to order 
the eradication of the illegal provision from 
the contract and continue the representative 
status of the union involved since this was 
strengthened by virtue of the illegal provi- 
sions. The Board ordered both the with- 
drawal of recognition from the union and 
the ceasing of giving effect to its contracts.” 

The Board reasons that such an illegal 
provision taints the entire contract with its 
illegality and the cure is nothing iess than 
to wipe out the contract and the bargaining 
relationship from which it had sprung, sub- 
ject to revival only if and when the union 
can obtain a Board certification as bargain- 
ing representative. This penalty is known 
as the Resnick remedy, named after the 
leading case which provided for this remedy.” 


Contract bar.—One of the most important 
and most litigated doctrines the NLRB has 
evolved is its so-called “contract bar” rule. 
This rule may be summarized as follows: 
Where a valid collective bargaining agree- 
ment covering a reasonable period of time 
is in effect, and has more than a short time 
to run before its termination and automatic 
renewal date, the Board will not entertain 
a petition for a determination of a new 
bargaining representative or for decertifica- 
tion of the representative with which the 
agreement was made.” A major purpose 
of this rule is to emphasize stability of 
relationships. 

The Board has, however, since its incep- 
tion consistently held that a contract con- 
taining a clause contrary to the basic poli- 
cies of the act will not bar an immediate 
election. The “contract bar” rule applies 
only where the agreement is valid. Thus 
the NLRB has repeatedly ruled that an 
existing contract containing unlawful union- 
security. provisions would not bar a pro- 


ceeding for a new determination of collec- 
tive bargaining representatives. 

The above drastic consequence the Board 
holds follows from the execution of the 
illegal security agreement, 
whether the parties had taken any 
to enforce its provisions. The Board has 
expressed itself in language which has since 
become familiar through reiteration: 


regardless of 
action 


“The existence of such provision acts as 
a restraint upon those desiring to refrain 
from union activities within the meaning 
of section 7 of the Act, and is evidence 
that the union and employer are in accord 
in denying employment to those who refuse 
to join the union within the required time.” ™ 

The this 
depends upon the bargaining strength of the 
union and the value which the employe: 
places upon stability in bargaining relation- 
Generally, neither the union nor the 


seriousness of rule, of course, 


ships. 
employer enjoys a disruption of bargaining 
relationships. 
consuming and expensive to both the union 
and the company. Both production 
union discipline suffer. Such 
often outweigh any advantages illegal union- 
security Thus 
on the surface may seem like a mild sanc- 


Election campaigns are time 


and 
costs may 


provisions can give. what 


tion, the possibilities of a contract being 
opened at any time by a petition from a 
rival union, is not taken lightly by 
management or labor. 


either 


Check-Off 


Although the check-off is 
type of union security in discussions on the 
subject, for NLRB purposes it receives 
special treatment. The shop, the 
union shop, maintenance of membership and 
other employment arrangements are treated 
under Title I of the ict which 
covers unfair labor practices. The check-off 
III, under the heading 
Labor Organiza- 


considered a 


ck sed 


amendéd act 


is covered in Title 
“Suits by and against 





™ Case cited at footnote 70. 

™Cas> cited in footnote 70. The effect of 
the Supreme Court’s decision in Rockaway 
News Supply, Inc., cited at footnote 50, has not 
been made clear by the Board as of June, 1953. 
In this case the Board held that the no-strike 
clause in the collective bargaining agreement 
was rendered illegal because of an iiliegal 
union-security provision in the contract, on 
the theory that this tainted the contract and 
made it illegal in its entirety. The Board fur- 
ther held that the saving clause in the contract 
was not specific enough to maintain the con- 
tract’s legality. An employee discharged under 
the no-strike clause of the contract prior 
to the Board’s decision was held illegally dis- 
charged. (95 NLRB 336.) The Supreme Court 


674 


reversed the Board and held the discharge 
justified on the grounds that the Board could 


not make the discharge illegal retroactively 
and that the saving clause was adequate 

3 Usually a reasonable tength of time is con- 
sidered two years. The Board has held a con- 
tract for five years of reasonable duration 
when a ‘‘substantial part of the industry is 
covered by contracts of a similar term.’’ See 
General Motors Corporation Detroit Transmis- 
sion Division, 102 NLRB, No. 115. 

% See C. Hager and Sons Hinge Manufacturing 
Company, 80 NLRB 163; General Electric Com- 
pany, 80 NLRB 169; Standard Steel Spring Com- 
pany, 90 NLRB 1805: McCoy Truck Tire Recap 
Company, 93 NLRB 667 


October, 1953 @ Labor Law Journal 





under Section 302. The Attorney- 
General and the courts, and not the NLRB, 
are charged with its enforcement. 


tions,” 


The Board has clearly stated its position: 


“In our opinion, the limitations on check- 
off in Section 302 were intended neither to 
create a new unfair labor practice, nor even 
to be considered in determining whether 
checkoff violates Section 8 of the Act. We 

this for the following 
(1) original House Bill as 
reported and specifically 
checkoff that did not meet certain require- 
ments an unfair labor practice under Sec- 
tion 8 (a) (2), but this provision 
eliminated from that section in 
and from the Bill as finally enacted, thereby 
implying that unlawful checkoff not 
intended to be made a per se unfair labor 
practice; (2) The restrictions on checkoff 
appear instead in Title III of the Act, with 
a similar implication; and (3) Section 302 
itself establishes what was plainly intended 
to be the method of enforcing and prevent- 
provisions, criminal 
District 
Courts, upon prosecution and petition for 
injunction by the Attorney 
Indeed, we have generally held that 

constitutes a 
in those situations 


conclusion 
The 


passed 


reach 
reasons: 
made a 


was 
conterence, 


was 


ing violations of its VIS., 


sanctions and injunctions by U. S. 


General 

such an 
the 
was 


agreement violation of 
Act only 


made with an organization that was company- 


where it 


for some other reason 
majority 


dominated or which 
did 
of the employees . 

Under Section 302 (c) (4) in Title ITI 
check-off of union dues is permitted only 


uncoerced 


not represent an 
9978 


where the employer receives a written as- 
signment from each employee from whose 
check union deducted. The 
further provides that such assign- 
if irrevocable, can not be made for 


pay dues are 
section 
ments, 
a period of more than one year or beyond 
the termination date of the applicable col 
lective agreement, whichever occurs sooner." 
As the Board pointed the 
passage from the Salant opinion, violations 
become a federal penal offense and are not 


Wil- 


out in above 


matters for administrative regulation. 


shall 


> Salant and Salant, 88 NLRB 816. 
% Section 302(c)(4) prohibits check-off 
cept “That the employer has received from 
each employee, on whose account such deduc- 
tions are made a written assignment which shall 
not be irrevocable for a period of more than 
one year, or beyond the termination date of the 
applicable collective agreement, whichever oc- 
curs sooner. .. .”’ 

7 Section 302(d). Criminal prosecutions are, 
of course, the responsibility of the Department 
of Justice through its federal district attorneys 


ful 


violators upon 


conviction “be 


ex- 


Union Security 


guilty of a misdemeanor and be subject to 
a fine of not more than $10,000 or to im- 
prisonment for not more than one year, 
or both.” ™ 

The Board is, 
check-off when it 
unfair labor practice. The procedure under 
the Taft-Hartley Board not differ 
greatly from the handling of cases on this 
subject under the Wagner Act Board. Under 
the Wagner Act a check-off was a wrong 
where it 


however, concerned with a 
affects or is part of an 


does 


requiring a Board remedy was 
made with a company-dominated union or 
was part of an unlawful closed shop arrange- 
ment. When it found that the 
ployees had been coerced into permitting 
the check-off of from their wages, 
the part of its order required 
reimbursement of the checked-off 
This reimbursement remedy which has 
the 


applied in the amended act.” 


was em- 
dues 
Board as 

is 
dues. 
found 
continues to be 


approval in courts 


In the 
remedy one important qualifying condition 
should be noted. While reimbursement will 
be ordered where the employees are found 
to have been this not 
applied where the employees have not been 
coerced, even if it the context 
of unlawful support of a The 
deduct without 


application of the reimbursement 


coerced, remedy is 
appears in 
union. mere 


agreement to union dues 
provision for authorization is not unlawful 
the NLRA.” The 
the employer enforced an involuntary check 
off, o1 


employees into paying dues 


The 


bursement 


under test 1s whether 


otherwise unlawfully coerced its 


cs] 


however, order reim 


threat to 


Board will, 


when there is a dis 
charge those who do not consent to payroll 
the check-off as such 
the 
which is pertinent 


Stores Division of 


deductions. It is not 
but 


entorce 


the coercive action of employer to 
the 

Thus in the 
Spregel Case, 
were threatened o1 
to permit the check-off, the Board’s order 


che ¢ k off 
Fede ral 


while only three employees 


discharged for refusing 


reimbursement of all employees 
the for all 
made from the time the contract was signed 


required 


covered by contract deductions 


® Bluefield Garment Manufacturers, 75 NLRB 
447. ; 

”® Virginia Electric 
(1943): NLRB v. Spiewak, 
(CA-3) 

%” See Standard 
NLRB 669: Peerless Quarries, 
1194 

| Julius Resnick, cited at footnote 70 See 
also Phoenix Manufacturing Company, 98 NLRB 
803 


533 
695 


Company, 319 U. § 
179 F. (2d) 


Company, 


NL 


Transformer 
Inc., 92 





until the employer complied with the order, 
approximately a two-year period.” 

A check-off clause in violation of Sec- 
tion 302 of the amended act is immaterial 
and irrelevant to the contract bar issue.” 
Similarly, Section 14 (b) which delegates 
to the states priority in the field of union 
security when their laws are more restrictive 
than the federal law, apparently does not 
apply to Section 302. In fact, during the 
period when the NLRA required union 
shop authorization elections, uniozs in some 
cases avoided the election requirements by 
negotiating for a check-off in preference to 
a union shop or maintenance of membership.” 

The deduction of union membership dues 
by the employer is traditionally a subject 
of collective bargaining and is a matter appro- 
priately encompassed under Section 8 (d) 
of the amended act. An employer must 
bargain in “good faith” with representatives 
of his employees concerning a check-off 
plan.” Although there are no specific cases 
in point it would appear that a union which 
insisted on bargaining on an illegal form 
of check-off would be guilty of bad-faith 
bargaining. 

The Department of Justice has 
few rulings regarding its interpretations of 
the check-off provisions of Section 302 (c) (4). 


issued 


INDUSTRY-WIDE 


“In a technical sense it is incorrect to 
speak of industry-wide collective bargain- 
ing in the bituminous coal industry. The 
Progressive Mine Workers, a rival of the 
UMWA in Illinois, a few other minor 
independent unions, and the unorganized 
represent, perhaps, 20 per cent of the 
miners. Under the Central Competitive 
Field and Appalachian Agreements, only 
a portion of the total sproduction was 
covered by a single contract. In recent 
years there have usually been two or 
three sets of negotiations between the 
UMWA and separate major groups of 
operators; and many non-associated op- 
erators, not represented in these negotia- 
tions, have signed individual agreements. 


Precast Slab Tile Com- 
Myer and Welch, Inc., 


"91 NLRB 647., Cf. 
pany, 88 NLRB 1237: 
91 NLRB 1102. 

% Crown Products Company, 99 NLRB 602. 

* Harry A. Millis and Emily Clark Brown, 
From the Wagner Act te Taft-Hartley (Chicago, 
University of Chicago Press (1959)), p. 563. 

*U,. 8S. Gypsum Company, 94 NLRB 112: 
Union Manufacturing Company, 95 NLRB 792; 
Reed and Prince, 96 NLRB 850. 

* It should be noted that this opinion applies 
to the criminal penalties under the jurisdiction 
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those issued in 


Attorney 


The most important 
an opinion letter from the 
eral’s office to the office of the Solicitor 
of the Department of May 
13, 1948. In this opinion the following two 
pertinent 


were 
Gen 


Labor dated 


questions were answered 


(1) “Initiation fees” and “assessments,” 
being incidents of membership for purposes 
of Section 302 (c) 
falling within the classification of 
ship dues. This would be considered pat 
ticularly where the union constitution pro 
vides that and 


included in the term “membership dues.’ 


are to be considered as 
member- 


such fees assessments arte 


ss 
check-off as 
automatically 
unless the 


(2) One irrevocable 
signments might be 
renewable from year to 


employee revokes it at the end of the year 


year 
made 
year, 


during an escape period by giving written 
notice to the employer and the union wit! 

out incurring any penalties under Section 302 
In the case in question, the escape period 
was than (20) 
less than ten (10) days prior to the expira 


¢ 


“not more twenty and not 
tion of each period of one (1) year, or of 


each applicable collective agreement be- 


tween the employer and the union, whicl 
, 


ever occurs sooner.’ 


[The End] 


BARGAINING 
“There have 
however, of joint 
major operator groups, 


been recent 
negotiations with a 
The 
panies listed as signatories of the Na- 
tional Bituminous Coal Wage Agreement on 
March 5, 1950, produce the bulk of the 
nation’s bituminous coal and are located 
Those not 
negotiations 


instances, 
] 


com- 


in all major producing areas. 
represented in the 
Thus, even if this pro 


sign a 
similar contract 
cedure cannot be called industry-wide 
bargaining, it 
bargaining, and the 
agreement.”—Gerald G 
ence Under National Wage Agreements,” 
2 West Virginia University Busmess and 
Economic Studies 6 (June, 1953). 


merits the term national 


result is a national 


Somers, “Experi 


of the Department of Justice In the I/nter- 
national Harvester (95 NLRB 730) and Electric 
Auto-Lite cases (92 NLRB 1073) discussed above, 
the Board held invalid union-security provi- 
sions which checked off other than “periodic 
dues and initiation fees uniformly required as 
a condition of acquiring or retaining member- 
ship.”’ As pointed out, Section 8 and Section 
302 differ in purpose and even in language 
Section 302 uses the term ‘‘membership dues”’ 
rather than ‘‘periodic dues."’ 
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Effect of NLRA and Taft-Hartley 
on the Employer's Right to Hire 


By WALTER L. DAYKIN 





ONE ASPECT OF INCREASED UNION POWER OVER EMPLOYERS 
IS TREATED HERE BY A PROFESSOR OF LABOR ECONOMICS 
AND PERSONNEL MANAGEMENT, STATE UNIVERSITY OF IOWA 





N RECENT 


has been 


YEARS the 


increased to a 


status of labor 
great extent. 
This changed status grants organized labor 


an opportunity to assume additional power 


over the firm, or power to encroach more 
in the area of managerial rights as they 
have been traditionally defined. In so doing 
labor can exert influence upon top 
management or upon the chief executives 
and upon management representatives func- 
tioning on the lower level. The important 
source of this increased power over the firm 
is in the employment contract. Formerly 
this employment contract was defined as a 
contract in which (1) the employer agreed 
to pay the worker or the employee a stated 
and (2) the employee agreed to ac- 
Unions 


some 


wage, 
cept the authority of the employer. 
modified this definition by attaining 
where they can affect wage 
rates both directly and indirectly, can deter- 
mine the conditions of employment and can 
regulate the areas of [ 
tive authority. 


have 
the position 


acceptance of execu 


this increased power of 
firm can be found by 


analyzing the changes made in the area of 


An example ot 
unions over the 
hiring employees. The encroaching in this 
province of the source of labor supply, the 
techniques used to select employees and 
the actual hiring has gradual. For 
years the employer claimed, and his claim 
sanctioned by public sentiment and 
opinion, that it was management’s tradi- 
tional if not its absolute or inalienable 
right, to select workers freely in the labor 


been 


was 


Right to Hire 


market. This right was necessary in orde 
to maintain a high level of efficiency and to 
assure proper discipline. This so-called abso 
lute right has steadily 


union power and by legislative action. 

Many 
recent years have limited the power of man 
Apprenticeship 
programs limit the number that can be hired 
to learn skilled and thus limit the 
supply of labor in fields available to 
the employer 
contracts modity 
select employees for rehiring 
halls 
union 


been restricted by 


practices developed by unions in 
agement to hire employees 


jobs 
these 
Seniority provisions in the 
the employer’s power to 
Union referral 
hiring frequently dis 


practices and 


criminate in favor of members and 
thus become influential devices to limit the 


The shop 


limits management's 


source ot labor supply closed 


type of union security 
choice ot employees to those who are mem 
bers of the union functioning in the indus 
try. The union shop allows management to 
market 
affiliated 
period as 
that 


Act in its attempt to equal 


select employees freely from the 
but these employees must becom« 
with the union 
a condition of employment. It is true 
the Taft-Hartley 


ize bargaining 


after a specified 


power between management 


and the union has outlawed union referral 


hiring halls that discriminate against either 


union or nonunion workers and the closed 


shop. 

The government has also 
control the right that 
time exclusively in the 
the employer. The 


attempted t 
hiring Was at one 
hands of 


this 
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vested 


Main reason tor 





activity on the part of government was to 
preserve collective bargaining which has 
been considered an instrumentality of in- 
dustrial peace. On the state level, a number 
of states have enacted legislation making 
it a criminal offense to use a blacklist or to 
refuse to hire workers because of their 
union affiliation. The national government 
in 1898 in the Erdman Act was concerned 
with preventing the defeat of unionism by 
discriminatory hiring. In an effort to pro- 
tect the self-organization right of workers 
the National Labor Relations Act further 
reduced the power of the employer in the 
area of selecting employees. Section 8 (3) 
of this statute makes it an unfair labor prac- 
tice for an employer to discriminate “in 
regard to hire or tenure of employment or 
any term or condition of employment to 
encourage or discourage membership in any 
labor organization.” 


For some time after the passing of the 
law there much about the 
interpretation of this Some con- 
tended that Congress did not intend that 
such discrimination as the refusal to hire 
union men or refusal to hire to defeat union- 


was argument 


section. 


ism be considered an unfair labor practice 
under Section 8 (3). Certainly an analysis 
of the reports of the Congressional com- 
mittees would lead one to believe that Con 
gress intended to forbid discrimination in 
regard to hire. 

The following quotations from the Senate 
report and the House of Representatives 
report are significant. 

‘But if the right to join or refrain from 
joining a labor organization is to have any 
practical meaning, it must be accompanied 
by assurance that its exercise will not re- 
sult in discriminatory treatment or loss of 
opportunity for work.”’ 


“The third unfair labor practice prohibits 
an employer, by discrimination in regard to 
hire or tenure of employment or any term 
or condition of employment, to encourage 
or drscourage membership in any labor or- 
ganization. This spells out in greater detail 
the provisions of Section 7 (a) prohibiting 
‘yellow-dog’ contracts and interference with 
self-organization. This interference may 
be present in a variety of situations in 
this connection, such as discrimination in 
discharge, lay-off, demotion or transfer, 
hire, forced resignation, or division of work; 
in reinstatement or hire following a tech- 
nical change in corporate structure, a strike, 





In general, European employers are 
not willing to share the fruits of pro- 
duction with the workers. As long as 
they continue taking this stupid, nar- 
row attitude, they are playing right 
into the hands of the Communists. 


—Walter Reuther 





lockout, temporary lay-off, or a transfer of 
the plant.” * 

The National Labor 
powered to administer the law has held that 
it was within the 
the statute and the 
that the employer 


Relations Board em- 


and intent of 


from 


meaning 
reports 
could destroy the 
of self-organization by discriminating in re- 


Congress 


right 


gard to hiring just as effectively as he could 
by discriminatory discharge. By refusing to 
hire employees, who are efficient when work 
is available, because of their union affiliation 
and sympathies, the employer could effec- 
tively destroy unionism. Such behavior may 
cause workers to withdraw from the union, 
may deter others as far as joining the union 
is concerned, and may lead to the blacklist 
which would impair opportunities to obtain 
work elsewhere. Unless the Board did con 
sider discriminatory hiring an unfair 
practice it could not effectuate the policies 
of the act. his attempt to defeat union- 
ism would result in industrial unrest which 
would interfere with interstate commerce. 


labor 


Section 8 (3) of the 
statute, the Board has been extremely cau- 


In administering 


tious not to interfere with the normal right 
of the employers to select their employees 
or to discharge them. In no case has the 
Board held it an unfair labor practice for 
an employer to hire, discharge, promote, de 
mote, transfer, lay-off or reinstate employees 
for any other reason than to defeat union 
ism. The employer, as far as the law is 
concerned, can refuse to hire or determine 
conditions of employment in terms of busi 
ness conditions or on the basis of caprice 
but if the employer’s conduct is motivated 
wholly or partially by antiunionism then his 
behavior is considered an unfair labor prac 
tice. On the other hand, the Board 
that the statute grants 


to workers and limits certain former 


recog 


nizes certain rights 
rights 
of management. Therefore, it has been quit« 
careful not to allow the employer’s unfair 
labor practices, as defined in Section 8 (3), 
under the guise of the 


to be committed 


employer’s right to choose his personnel 





1S. Rept. 74th Cong., Sess. 


(1935) 11. 
678 


No. 573, 


7H. R. Rept. No. 1147, 74th Cong., 1st Sess 
(1935) 1S. 
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The burden of proof is generally placed, 
either directly or indirectly, on the shoulders 
of the employer. 


Quite early in its operation as an admin- 
istrative body, the Board held that it was 
illegai for the employer to install any sys- 
tem of hiring that would discriminate against 
union workers.’ Therefore, it is a violation 
of Section 8 (3) to question prospective em- 
ployees about their union sympathies and 
activities this indicates that man- 
agement is attempting to require disinterest 


because 


in a union as a condition of employment.* 
Employers are guilty of discouraging self- 
organization rights guaranteed to workers 
in the statute if they make known to the 
applicants for work that they will not recog- 
nize a union’ or if they exact a promise 
from the applicants that they will not join 
a union.’ 


In general, it is considered an unfair labor 
practice for the employer either to invite 
prospective employees to reveal their union 
membership on an application blank‘ or to 
require applicants for 
application form 
make known 
fact, it has been held illegal to present an 
application blank that contains a question 
about their union affiliation’ to prospective 


jobs to execute an 
which them to 
union membership.” In 


requires 
their 


employees or to record 
questionnaire about union affilia- 
tion.” The an employer who 
used application cards containing questions 
as to membership in unions that employ- 
ment was not made or conditioned by the 
responses to the questions was considered 
irrelevant by the Board.” 


use a personnel 
inquiring 


defense of 


However, in de- 
ciding on these cases the Board treats each 
case on the basis of its merits or considers 
carefully the motive of the employer in 
requiring the applicant to reveal his union 
affiliation. For example, in one case”™ the 
Board ruled that it was not a violation of 


Grower-Shipper Vegetable Association of 
Central California, 15 NLRB 322 (1939). 

‘Knoxville Publishing Company, 12 NLRB 
1209 (1939): The Halff Manufacturing Company, 
16 NLRB 667 (1939): Spalek Engineering Com- 
pany, 45 NLRB 1272 (1942); D. W. Onan and 
Sons, 50 NLRB 195 (1943): National Plastic 
Products Company, 78 NLRB 669 (1948); Kelco 
Corporation, 79 NLRB 759 (1948); The Los 
Angeles Spring Bed Company, 24 NLRB 528 
(1940). 

‘Van DeKamp’s Holland-Dutch Bakers, Inc., 
56 NLRB 694 (1944); Salmon and Cowin, Inc., 
57 NLRB 845 (1944). 

®* The General Fireproofing 
NLRB 375 (1944). 

7 American Gear and Manufacturing Company, 
69 NLRB 662 (1946) 

* Mathews Lumber 
322 (1951) 


Company, 59 


Company, Inc., 96 NLRB 


Right to Hire 


the law for the employer to require all ap- 
plicants to list on the application blanks all 
organizations of which they were members 
because such information was requested by 
the Seventh Service Command of the United 
States Army and such information was not 
directed primarily at the revelation of the 
applicant’s union affiliation, Yet in the Stew- 
art Warner Corporation case™ it was held 
that application forms for employment which 
state that the applicants shall list all the 
organizations, churches, lodges, 
luncheon clubs, and the like, to 
which they belong do require the applicants 
for jobs to reveal their union affiliation and 


such as 
unions 


therefore constitute questioning concerning 
union sympathies and activities 


In dealing with the problem of applica- 
tion blanks one circuit court “ held that the 
company used application forms which re- 
quired prospective employees to reveal their 
union affiliation. This was a violation of the 
law because it was intended to thwart the 
self-organizational rights of the employees 
involved. Another circuit court ” held fairly 
recently that just the [ 
application blanks calling for trade, profes 


mere existence oO! 
sional and fraternal organizations to which 
applicants for jobs belong is not enough 
to prove that management violated Section 
8 (a) (1) of the act 
to show the manner in which the application 


The Board is obligated 


form was abused by the employer 


Furthermore, some courts have consid- 
ered the disproportioned treatment of union 
and nonunion employees when hiring or fir- 
ing employees as a violation of the statute 
such behavior is 
crimination.” One 
disproportionate 
nonunion employees may be very persuasive 
evidence of discrimination under the act.” 
\ high union 


evidence ot dis 
ruled. that 
treatment of unlon 


because 
court such 


and 


percentage of men among 


those who are discharged and a high per 
* Valley Fruit Company, 59 NLRB 896 (1944) 
” The American Aircraft Manufacturing Com- 
pany, 70 NLRB 1132 (1946) 


" Fein’s Tin 
1330 (1940). 

12 The Locomotive Finished Material Company, 
52 NLRB 922 (1943) 

1355 NLRB 593 (1944) 

4% NLRB wv. Fairmont Creamery Company, 15 
LABOR CASES { 64,639, 169 F. (2d) 169 (CCA-10, 
1948) 

'NLRB uv, 
LABOR CASES 
1951) 

% NLRB wv. Chattanooga Bakery 
Inc., 5 LABOR CASES { 61,026, 127 F. 
(CCA-6, 1942): NLRB 1 Link-Belt 
3 LABOR CASES { 51,106, 311 U. S 

"NLRB v. Bachelder, 
CASES % 60,333, 120 F 


Can Company, Inc., 23 NLRB 


Ozark Dam 
{ 66,413, 190 F. 


Constructors, 20 
(2d) 222 (CA-8, 


Company, 
(2d) 201 
Company, 
584 (1941). 
Receiver, 3 LABOR 
(2d) 574 (CCA-7, 1941) 
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centage ol nonunion men among those hired 
can easily give rise to inferences or assump- 
tions of discriminatory action. This leaves 
it to the employer to give legitimate reasons 
ior the discharges or hirings because the 
reasons for his behavior come exclusively 
witLin the realm of his knowledge. In othe: 
words, the employer must refute the Board’s 
evidence or inferences.” 


It is an unfair labor practice for the em- 
ployer to interfere with the self-organization 
rights of employees by requiring them to 
become or remain members of a union ille- 
gally aided by management as a condition 
of employment.” The employer is not priv- 
ileged to refuse employment to union em- 
ployees unless they agree to join a rival 
union or an independent union.” Such be- 
havior encourages membership in one union 
and discourages membership in another union 
and thus violates the statute. The Board 
has ruled that it is immaterial whether the 
worker so discriminated against is an em- 
ployee or merely an applicant for employ- 
ment.” A circuit court has confirmed such 
a philosophy on the ground that to illegally 
require membership in a specified union as 
a condition of employment is a discrimina- 
tion in regard to terms and conditions of 
employment and in regard to hire and tenure 
of employment.” Refusal to re-employ work- 
ers because they failed to remove their union 
steward buttons was also considered a vio- 
lation of the statute. The Board rejected 
the employer's argument that the applicants 
had no right to wear the buttons until the 
union had been designated as their appro- 
priate bargaining agent. This was consid- 
ered without merit because the buttons 
indicated the rank and position of the wear- 
ers in the union even if the union only rep- 
resented a minority of the employees.” 


The Board, in administering Section & (3) 
of the statute, has been confronted with the 
problem of discriminatory hiring in relation 
to former employees. This category would 
include employees who have lost their jobs 
because of legitimate shut downs, those em- 
ployed in industries, those who 
have voluntarily severed their employment 
relations and those who have been dis- 


seasonal 


% Montgomery Ward and Company v. NLRB, 


1 LABOR CASES { 18,459, 107 F. (2d) 555 (CCA-7, 
1939). 
” Pilot 
(1939). 
2° McKesson and Robbins, Inc., 19 NLRB 778 
(1940). 
2 Swift and Company, 30 NLRB 550 (1941) 
=2NLRB v. Swift and Company, 6 LABOR 
CASES { 61,188, 129 F. (2d) 222 (CCA-8, 1942). 
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Radio Corporation, 14 NLRB 1084 


charged for just cause. Also the Board has 


been required to determine the status of 
new applicants for jobs who have been ille- 
gally refused employment or the effect of 
discriminatory hiring upon employees who 
have never worked for the employer in 
volved or where no employer-employee re 


lation has ever existed 


The law does not prevent an employer 
from closing his plant and starting a new 
one and not hiring any of his old employees 
if the transaction is done for economic rea 
sons and no union antipathy is involved 
The same principle applies in cases where 
the employer has sold his business to an- 
other employer. However, an employer dis- 
criminates with respect to hire by refusing 
to employ workers who, when they worked 
for another corporation once operating the 
plant, were active in the union.” It has also 
been held that it is an unfair labor practice 
for an employer who purchased the business 
to refuse to hire union members in order 
to destroy the majority held by the union.” 
The refusal to hire active union members 
employed by the prior owner of the plant 
was held to be discrminatory in that such 
activity interfered with the self-organiza 
tional right of the workers. Management 
contended that the had 
satisfactory workers but the records proved 
that they had been efficient employees.” 


workers been un- 


It also considered a violation of the stat- 
ute to refuse to hire former employees for 
jobs they are qualified to perform if vacan 
cies exist where the employer is aware of 
their union status demon 
strated his antipathy for the union.” While 
employees lose their status as employees if 


and if he has 


a plant shuts down for economic reasons 
for a period of two years, it is still dis 
crimination in regard to hiring for the em- 
ployer, when he reopens the plant, to refuse 
employment to any qualified former em- 
ployee for his union beliefs. If the names 
of union who were 
ployees appear on the employer blacklist, 
they have been discriminatorily refused em- 
ployment even though they have not applied 
for work because they were blacklisted, they 


members former em 


had been advised by other former employees 


23 National Container Corporation, 57 NLRB 
565 (1944). 

21 Milan Shirt 
NLRB 1143 (1940). 

% Mountain City Mill Company, 25 NLRB 397 
(1940). 

2% Western Oil Tool Company, 75 NLRB, No. 
123 (1948). 

7 Union Tribune Publishing Company, 12 
NLRB 589 (1939): Leslie County Lumber Com- 
pany, 52 NLRB 1147 (1943) 
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that it was useless for any union men to 
apply and it in reality would have been 
useless to apply because they would have 
been denied employment.* The Board func- 
tioning under the Taft-Hartley amendments 
has followed the same line of reasoning of 
the earlier Board. This Board has held that 
while it is not illegal to refuse to hire former 
employees if there is no connection with the 
union, it is a violation of the law to fail to 
hire a former employee for an existing va- 
cancy after she had been questioned and 
admitted her union sympathies.” The re 
fusal to hire a former employee as a crane 
operator when one was needed, because of 
his union relations, was an unfair practice. 
The employer was ordered either to employ 
the worker as a crane operator or give 
him a substantially equivalent job and pay 
him back pay.” 

In seasonal industries the same principle 
has been applied by the Board. For exam- 
ple, an employer’s refusal to rehire active 
union members when they apply for work 
at the beginning of the seasonal operations 
is a violation of the law because it defeats 
unionism.” A circuit court has upheld this 
point of view by ruling that it is an unfair 
labor practice to refuse to give seasonal em- 
ployees a fair share of the work or to hire 
college students to defeat the union.” 

Furthermore, the refusal to hire a former 
employee who voluntarily severed employ- 
ment relations with the employer is dis 
crimination if the reason for not re-employing 
the person is connected with either previous 
or present union activity. No discrimination 
would have been involved if the employer’s 
reasons for not rehiring the applicant, namely 
that he had been guilty of insubordination, 
had interfered with the and his 
work was unsatisfactory, could have 
substantiated.” Also an employee who vol- 
untarily quits a job is discriminatorily re- 
discriminated 


roremen 
been 


fused re-employment or is 
against in regard to hire and tenure of em- 
ployment if the refusal is due to the em- 
If the employer knows 


of the employee seek- 


ployee’s unionism. 

of the union interest 
ing work and if he has made it known that 
he does not want to increase the npmber 
of employees interested in labor organiza- 
tions he must produce satisfactory evidence 
to substantiate his reasons for not hiring him.” 


28 Nevada Consolidated Copper Corporation, 
26 NLRB 1182 (1940) 

2 Morehead City Garment Company, Inc., 94 
NLRB 245 (1951). 


” Hast Texas Steel Castings Company, 99 
NLRB, No. 162 (1952) 
2 Bonita Fruit Company, Inc., 64 NLRB 172 


(1945). 
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United Press Photo 


This is not a wooden igloo, nor is it 
a model of some prehistoric animal. 
The wooden piece being fitted into 
place by this Westinghouse worker 
forms one of the many ribs in a 
nearly completed pattern for part of 
a giant steam turbine that will help 
power a new atomic energy plant 
in Ohio. When finished, the huge 
wooden form will be encased in 
sand to produce a mold. The casting 
made from this mold will form a sec- 
tion of a 200,000-kilowatt steam tur- 
bine generator unit. 





It is considered discrimination for an em 
plover to refuse to hire a former supervisor 
position even if he had 
perform 
production work during a strike. The re 
fusal to do rank-and-file work of strikers 
is a type otf concerted activity protected un 
der the law 


supervisor for a 


in a nonrsupervisory 


been discharged for refusing to 


Failure to employ such a dis 
charged 
job would discourage membership in unions 
concerted 


and file 


nonsupervisory 


le galize d 


rank 


discourage 
behalf of the 


and would 


activities on 


Warehouse and Cold 
" 61,760, 136 


2 NLRB v. Security 
Storage Company, 7 LABOR CASES 
F. (2d) 829 (CCA-9, 1943) 

Leadbetter ,Logging and Lumber Company, 
89 NLRB 576 (1950). 

* Salant and Salant, Inc., 92 NLRB 343 (1950): 
Model Blouse Company, 15 NLRB 133 (1939) 

' The Texas Company, 93 NLRB 1358 (1951). 
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The employer also violates the law by re- 
fusing to hire workers who have been on 
strike and are legitimately discharged at 
the end of the strike when they apply as 
new applicants for available jobs for which 
they were qualified if the refusal is moti- 
vated by their past unionism and concerted 
activities. The company could not. justify 
its action on the basis of a policy which 
made the workers ineligible for re-employ- 
ment. The company policy did not auto- 
matically bar re-employment to all persons 
discharged or laid off. In the policy the 
disqualifications applied to those discharged 
or laid off because of incompetence or un- 
satisfactory production, violation of company 
rules and misconduct. None of the strikers 
were discharged for these reasons and were 
therefore eligible for re-employment.” 

Furthermore, in order to effectuate the 
policies of the act by protecting the work- 
ers’ right of self-organization the Board has 
ruled that it is an unfair labor practice to 
refuse applicants employment for their past 
union activities even though they have never 
been employed by the company. Particu- 
larly is this true if it can be shown that the 
past union record of the rejected applicants 
is a decisive factor in the failure to give 
employment.” A circuit court also has ruled 
that refusal to hire persons because of union 
activity and affiliations, even though they 
have never worked for the employer in- 
volved, violates Section 8 (3) of the act 
which prevents discrimination in regard to 
hiring, and also violates Section 8 (1) which 
prohibits interference with self-organization 
because such refusal discriminates to dis- 
courage membership in a union. The em- 
ployer attempted to justify his questioning 
about unionism and his refusal to hire on 
the grounds that the employees had unde- 
sirable labor records, they lacked experience 
and that their age exceeded the hiring age 
limits set by him. The court rejected this 
reasoning because the employer failed to 
clarify the meaning of an undesirable labor 
record and he had hired older persons than 
those refused employment.” 


The court contended that if an employer 
is permitted to blacklist union applicants 
then all other aspects or prohibitions in the 
act become more or futile 
because such blacklisting restrains self-or- 
ganization. This is accomplished by making 
it more difficult for union men to get em- 


less useless or 


ployment by casting a “coercive shadow” 
upon the employees so discriminated against. 
It was made clear that the employer does 
not have to hire union applicants. The real 
statutory test is whether the applicant is 
refused employment because of his union- 
ism, which is forbidden by law, or because 
of some permissible reason. 

However, in the NLRB v. National Casket 
Company case™ the court decided that the 
employer was functioning within his legal 
rights by refusing to hire workers who had 
engaged in union activities or because of 
their union affiliation. The employer is free 
to choose an applicant who has not engaged 
in union activities instead of one who has 
If not, says the court, it would finally lead 
to hiring just union men. This would vio 
late Section 8 (3) and become an unfair 
practice because this activity would encour 
age union membership. The rights under 
the act were granted to employees and not 
seeking work. The employer is 
prevented from imposing restrictions only 
during the period of employment. 


to those 


The Board has also held that it is an un 
fair labor practice to refuse to hire an em 
ployee on the production line because he is 
the son of a union official engaged in or- 
ganizing the plant. The applicant had re 
jected two other offers to other positions 
with the company. The employer claimed 
that he was not obligated to hire for any 
particular job. The Board held against the 
employer on the grounds that (1) he had 
hired a substantial number of new employees 
im the production department following the 
refusal to hire this person; (2) he had hired 
another person on the production line who 
had rejected another job; (3) he had ex- 
pressed an antiunion attitude and had en- 
gaged in antiunion conduct; (4) he 
fully aware that the union was trying to 
men on the 


was 


organize the production line 
during the period in question; (5) he had 
iailed to either claim or show that the em 
ployee was not fitted for production line 
work.” 

The Board 
Hartley Act has 
ployveg who engages in 


Taft- 
ruled that the em 
discriminatory 


functioning under the 
also 
hiring 
may be compelled to make a contract with 
strangers; that is, where no employer-em- 
ployee relation has ever existed. This Board 
ruled that the employer’s refusal to 
applicants who had emphasized unionism, 


hire 





* Textile 


Machine Works, Inc., 96 NLRB 1333 


(1951). ' 
 Waambec Mills, Inc., 15 NLRB 37 (1939). 


w®'NLRB v. Waumbec Mills, Inc., 3 LaBor 
CASES { 60,024, 114 F. (2d) 226 (CCA-1, 1940). 
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* 107 F. (2d) 992 (CCA-2, 1939). 
* General Fireproofing Company, 59 NLRB 375 
(1944). 
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And do as adversaries do in law, 
Strive mightily, but eat and drink as 
friends.—William Shakespeare, The 
Taming of the Shrew. 





even though there were not enough jobs for 
all the applicants presenting themselves at 
the time, was discriminatory. The fact that 
there were insufficient jobs for those apply- 
ing was no defense for the employer’s be- 
havior because he had openly announced 
that his reason for rejecting the applicants 
in question was their unionism.” 


Again this Board ruled that the employer 
violated the law by failing to hire qualified 
applicants for available jobs. The rejected 
employees had engaged in union activities 
and work stoppages at a nearby plant of 
another employer. The applicants were 
questioned about their unionism, told that 
the plant would close if the union succeeded 
in getting in, and were told that they were 
refused jobs because of their union sympa- 
thies and that they would be hired if they 
destroyed their union cards. The employ- 
er’s defense that no jobs were available for 
the applicants and that the union had forced 
workers to seek jobs to discredit him was 
considered inadequate by the Board.” 


In the Phelps Dodge Corporation decision,® 
the Board ruled that the employer was to 
make applicants for jobs whole for loss of 
pay due to discrimination in the area of hir- 
ing. The applicants had participated in a 
strike and were discharged for cause before 
date of the National Labor 
Relations Act. The refusal to rehire them 
because of unionism constituted interfer- 
ence. The circuit court to which this case 
was appealed reversed the ruling 
and held that the employer could legally 
refuse to hire an employee, because of his 


the effective 


Joard’s 


union activities, who had been discharged 
before the Wagner Act became effective.“ 
The statute grants the right of reinstate- 
ment and back pay to employees only. Ap- 
plicants are not granted such privileges 
because they are not employees. The court 
limited the meaning of the concept “hire” 
by defining it as wages paid to an employee, 
therefore discrimination within the meaning 
of the law would apply only to those who 
had been given employment. 


The United States Supreme Court re- 
versed the ruling by the circuit court and 
held that it is an unfair labor practice to 
refuse to hire applicants for jobs solely be 
cause of their union activity or affiliation. 
The law, ruled the Court, only 
apply after the employee is hired, but ap 
plies to applicants for jobs. The Court did 
not accept the meaning of “hire” as referring 
to wages paid to an employee and thus 
make the statute apply to relations after the 
worker secured employment. Such a defini 
tion, the Court stated, would be “textual 
mutilation.” The force the 
employer to favor hiring 
process; neither does it interfere with man- 
agement’s normal right to hire and fire; but 
it does prevent the use of this right to inter- 


does not 


law does not 


unionism in the 


fere with the worker’s right of self-organi- 
zation. 


It was recognized by the Court that the 
denying of jobs for union affiliation was an 
old American Congress in the 
National Labor con- 
cerned with protecting interstate commerce 
and the This was 
to be attained by collective 
bargaining self 
this right 


practice 
Relations Act was 
free flow of commerce. 
encouraging 
right to 


and the worker’s 


organization. The functioning of 
would which the law as 
sumes are would result in 
the equalization oi power. This 
would materialize in a higher status for the 


their national well- 


develop unions, 
necessities, and 
bargaining 
workers by increasing 


being. 


The Court interpreted the law to 
that the right of workers to organize should 
not be interfered way. Dis- 
crimination against union labor in the hiring 


mean 
with in any 


process interferes with selt-organization at 
the source of supply or it dams self-organi 
zation at the threshhold of employ- 
ment. Other had recognized the 
power of the law to limit the right to dis- 
hiring, this 
as effectively 
as unfair discharge and therefore should be 
limitations as were 
was 


very 
courts 
said 


charge. Discriminatory 


Court, could defeat unionism 


subjected to the same 
placed upon the right to discharge. It 
that the effect of 
hiring was far reaching 


reasoned discriminatory 


and could not be 


confined or limited to the actual denial of 


employment. Such behavior would impair 


the entire idea of the legality of self-organiza- 


tion by affecting the attitude of others to- 





“1 Akin Products Company, 99 NLRB, No. 39 
(1952). 

#2 Burns 
(1952). 

819 NLRB 547 (1940). 


and Gillespie, 101 NLRB, No. 187 


Right to Hire 


* Phelps Dodge Corporation v. NLRB, 113 F. 
(2d) 202 (CCA-2, 1940). 

*% Phelps Dodge Corporation v. 
U. S. 177 (1941). 


NLRB, 313 
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ward unionism, and would eventually destroy 
the principle recognized in the statute as 
the foundation for industrial peace. The 
Board was justified in ordering instate- 
ment and back pay for those refused jobs 
because of their union activities 

This analysis reveals that it was not with- 
in the meaning and intent of the National 
Labor Relations Act to interfere with the 
normal exercise of the employer to hire or 
select his employees. However, it is also 
obvious that the law does regulate some- 
what the behavior of the employer before 
the formation of the employer-employee re- 
lations. This regulation is necessary in or- 
der to effectuate the policies of the act 
which assumes that unionism is a significant 
device for the realization of industrial peace. 
An employer can refuse to hire workers 
over a certain age for such reasons as fear 
that the company pension system would be 
overloaded, fear that the company work- 
men’s compensation rate would increase be 
cause older workers are more subject to 
accidents and fear that productivity would 
decline if no union antipathy is present. Re- 
fusal to hiré an applicant who was an active 
union man is not discriminatory if the ap- 
plicant’s record shows that he possessed an 
unruly temper and if the employer had hired 
other union men.” Neither is it illegal to 
refuse to re-employ a union man who had 
been discharged for fighting in the plant.“ 

However, it is now established by both 
the Board and the appropriate courts that 
the employer must hire persons discrimina 


torily refused employment, that is, refused 
employment because of their legal union 
activities and sympathies, if the workers are 
qualified and if jobs are available when the 
request for employment is made. Appli- 
cants for employment may be considered 
employees. One circuit court“ reasoned 
that according to Section 2 (3) of the amended 
act the term employee as applied in the 
statute “shall include any employee and 
shall not be limited to the employees of a 
particular employer unless this subchapter 
specifically states otherwise.” If there is no 
specific limitation, the term “employee” in- 
cludes the present employees of the em- 
ployer and in a general sense, members of 
the working class. This court held that the 
3oard could logically and legally reach the 
conclusion that an applicant for a job is 
an employee within the meaning and intent 
of the statute. This interpretation has been 
upheld by the highest court in our land 


The Board is authorized to remedy any 
from discriminatory hit 
ing. This generally form of 
making the injured employees whole. There 
fore, employees who are denied employment 
for their unionism are reinstated 
or instated to the positions applied for, or sub- 
stantially equivalent employment, and any pay 
lost discrimination. This 
remedy not only protects the employee but 


wrongs resulting 
assumes the 


ordered 


because of the 


it effectuates the policies of the act and 
safeguards the right of self-organization 
which is considered the principle recognized 
foundation for indus- 


[The End] 


in the statute as the 
trial peace. 


HIRE THE HANDICAPPED—IT’'S GOOD BUSINESS 


The week of October 4-10 is National 
Employ the Physically Handicapped 
Week. The President’s Committee on 
Employment of the Physically Handi- 
capped has prepared a program guide 
for state and local NEPH committees 
which lists seven objectives for the com 
ing year. They are as follows: 

(1) Increase year-round effectiveness 
of local committees. 

(2) Encourage all employers to hire 
qualified handicapped workers. 

(3) Better inform communities of 
services available to the handicapped 


«Firestone Tire and Rubber Company, 67 


NLRB 584 (1946). 
Missouri Bag Company, 91 NLRB 385 (1950). 
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local committees to in 


employers, 


(4) Expand 
clude 
union 

(5) Adopt 


expositions and survey projects for year- 


more physicians and 
officials. 
essay, awards, institutes, 
around activity. 

(6) Increase use of vocational rehabili 
tation and public employment 
facilities by employers and handicapped 


alike. 


(7) Diversify activities of governors’ 


service 


committees so as to make possible a 


complishment of the above year-round 


objectives. 


* John Hancock Mutual Life Insurance Com- 
pany v. NLRB, 191 F. (2d) 483 (CA of DC, 
1951). 
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Legal Aspects 
of the National Railroad Adjustment Board 


By DAVID LEVINSON 





ee the railway industry Congress has 
provided various agencies which fune 
tion in all of the problem areas of labor 
relations. As specified in the 
Railway Labor Act (RLA),* they are the 
federal courts, the Presidential office, the 
National Mediation Board (NMB) and the 
National Railroad Adjustment Board 
(NRAB) The purpose of this paper is to 
explore, in the light of court decisions, the 
implications of those provisions of the RLA 
the NRAB The other 
agencies are here considered only incident 
so far as they contribute toward an 


management 


which concern 
ally, in 
understanding of the problem at hand As 
a preliminary matter, however, it may be 
worthwhile to describe briefly the role of 
the NRAB in railway labor relations. 

In accordance with the terms of the trade 


railway management 
labor 


agreement between 
(the carrier) 
union, the grievance procedure appears typ 
ically as follows: A 
through the denia! of an employee's claim 
lodge 


and the corresponding 


grievance emerges 


by his tmmediate Each 


\ le cal 


mittee 


supervisor 
labor union) has a grievance com 
which processes the grievances sub 
mitted by the employees over which it has 
jurisdiction. Should the grievance be deemed 
to have merit, it is considered by the chair- 
man of that committee in conference with 
the division superintendent representing the 
carriet If the matter is unresolved, it 
moves to the next higher rung 1n the pro- 
where it is considered by « so-called 
representing the union 
(or general super- 
Finally the 


cedure, 
chairman 
general manager 
for the carrier. 


general 
and a 
intendent) 
110A FCA Tit. 45, Sec. 151, and following 
2>See the fact situation in Carner v. Union 
Pacific Railroad Company, 22 LABOR CASES 
€ 67.109, Civil No. 69-50 (DC Neb., 1952). 
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THE PURPOSE OF THIS PAPER IS 
TO EXPLORE THE IMPLICATIONS 
OF THOSE RLA COURT DECISIONS 
HAVING AN EFFECT ON THE NRAB 





grievance is processed at the system board 
meeting, which is comprised of all of the car 
and all of ths 
who function on 


riers general managers 
union’s general chairmen 
that particular railroad system 

remaining unsettled may be 
submitted by either of the parties to the 
NRAB for Most frequently, 


but not invariably,’ the union rather than 


\ dispute 
disposition. 


the carrier is the since it 1s 


the latter, as employer, 


protagonist, 
that 
at its will 


first has the 
The 
appears as the correlative ot 
found in 


trade agreement executed 


Board, then, 
the impartial arbitrator as griev 


ance-procedure arrangements under many 


trade agreements in industry generally 
The NRAB is 
SIONS Although 


scope it 


four divi 
nation- 


disputes 


comprised of 
division is 
entertain 

particular 


Cal h 
wide in may 


arising only from the crafts or 


units) * of 
over which it has jurisdiction 
indicates that it is the First Division which 
vast about 80 pet 
cent, of the total disputes so arising 


classes (bargaining employees 


F xper ience 


considers the majority, 


When the 
and the 
“submission” 


Board entertains a case, the 


union carrier respectively present 


“answer,” each 


containing a statement of the alleged facts, 


a written and 


‘It should be understood that unqualified use 
of the terms NRAB, Adjustment Board and 
Board in this paper actually refers to a division 
of the NRAB 

‘A bargaining unit is comprised of a craft or 
class of empioyees on a single railroad system. 
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the arguments and the supporting evidence. 
Hearings are conducted on these pleadings, 
in which a general chairman of the union 
normally presents the case of the employee 
and an industrial-relations official or attor- 
ney of the carrier presents the case of the 
latter. Only rarely do these proceedings 
include the oral testimony of witnesses. 
Such parties are generally too dispersed to 
reach the City of Chicago conveniently, 
where the division headquarters are located 
(RLA, Sec. 3, First (r)), and the NRAB 
itself has no power of subpoena. 

Because the Board is comprised of an 
equal number of representatives of the 
unions and the carriers (RLA, Sec. 3, First 
(a)), it is frequently deadlocked in deciding 
a case. Given such circumstances, it be- 
comes the function of the NMB to appoint 
a neutral referee if the Board members 
themselves cannot agree upon a _ choice 
(RLA, Sec. 3, First (1)). Based upon the 
written record, and perhaps with oral argu- 
ment by a union member and carrier mem- 
ber of the Board, an award is derived by a 
majority of one vote—that of the referee. 
Claims are either denied or sustained in full 
or in part. Thus the grievance procedure is 
exhausted.” 

The Adjustment Board is not the only 
agency for settling the type of disputes in 
question, 
are two which can be distinguished only 
superficially from the Board itself. Any 
division may empower a panel of two or 
more of its members to act on its behalf. 
The derived award requires the approval 


Among the various alternatives: 


of the full division (RLA, Sec. 3, First (k)), 
but since the division members presumably 
would support their respective counterparts 
on the panel, one can expect such awards 
to be in fact as final as those of the Board 
This section of the act appears actually 
never to have been utilized. Closely related 
is the power of the NRAB to establish sup- 
plemental boards to act temporarily in its 
(RLA, Sec. 3, First (w)). Unlike 
the awards of a panel, the decisions of such 
boards have the same legal status as those 
of the Adjustment Board itself. On one 


place 


occasion the First Division did invoke this 
provision of the act in an effort to relieve 
the congestion of cases pending before that 
body. But after functioning for about three 
years the supplemental boards were abol- 
ished without appearing to have been ap- 
preciably successful.° 

The parties to a trade agreement 
avoid the Adjustment Board entirely by 
mutually establishing their own system," 
group or regional boards to function in place 
of the Board for them (RLA, Sec. 3, Sec- 
ond). In the past the major unions in the 
industry particularly have been reluctant 
to enter into such agreements. They have 
long been seeking national uniformity of 
decisions in cases involving the same set of 
facts—that is, industry-wide interpretation 
of trade agreements. Obviously, to have a 
diversity of boards render such decisions, 
over which the Adjustment Board as such 
would have no influence, would not facili- 
tate that search. Indeed, although experi 


may 





5A detailed account of NRAB procedures is 
reported in Jones, Harry E. (Ed.), Inquiry of 
the Attorney General’s Committee on Adminis- 
trative Procedure Relating to the National 
Railroad Adjustment Board (New York City, 
Eastern Committee for the National Railroad 
Adjustment Board) no date. See also Northrup, 
H. R., and Kahn, M. L., ‘‘Railroad Grievance 
Machinery: A Critical Analysis,’ Industrial and 
Labor Relations Review, April, 1952, pp. 365-382, 
and July, 1952, pp. 540-559. 
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ence has proved otherwise, it was the 


* Monthly Bulletin, Brotherhood of Locomo- 


tive Firemen and Enginemen, Office of the 
President, December, 1952, p, 197 

*Here the term system board reférs to an 
agency which functions alternatively to the 
NRAB. In the parlance of the railway industry, 
however, it frequentiy means the union's gen- 
eral (carrier-wide) grievance committee. That 
agency—as has been indicated in the use of the 
term system board meeting—functions ante- 
cedently to the NRAB. 
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expressed hope of those sponsoring in Con- 
gress the bill which established the NRAB 
that such uniformity would emerge—that 
the precedents enunciated by the Board 
would facilitate the settlement of disputes 
at the carrier level, thereby imposing upon 
the Board a minimal case load.* Recently, 
however, recourse to this section of the act 
has become increasingly popular.’ It re- 
flects the desperate efforts of the parties to 
escape the case-load congestion of the First 
Division. 

Under the RLA a function of the NMB 
is to mediate disputes arising from the ne- 
gotiation of trade agreements. That agency 
is highly critical of the use of its good 
offices in disputes which properly could 
have been settled through the Adjustment 
Board. Nevertheless the law specifies that 
the parties may, not that they shall, submit 
disputes to the Board (RLA, Sec. 3, First 
(i)). Thus, after running the gamut of the 
grievance procedure at the carrier level, the 
union, to avoid the delay entailed by the 
Board’s overcrowded docket may, for ex- 
ample, continue to press the carrier for a 
negotiated settlement of the issues in dis- 
pute. Should the negotiations fail, the 
parties technically cannot invoke the assist- 
ance of the NMB, but that agency may 
proffer its services in any situation where a 
labor emergency is found to exist—that is, 
where a strike is imminent. If its media- 
tion efforts are unsuccessful, the NMB must 
recommend binding arbitration of the issues 
(RLA, Sec. 5, First (b)). This entire pro- 
cedure, then, becomes an alternative to the 
NRAB.” Conducted in with 
the specifications of statute (RLA, Sec. 7, 
and following), such arbitration, of course, 


accordance 


is not at common law. 


If the parties do not accept the sugges- 
tion to arbitrate, the NMB may petition the 
President of the United States for the ap- 
pointment of an emergency (fact-finding) 
board (RLA, Sec. 10). These boards can 
render only recommendatory awards. But 
should such recommendations be accepted, 
there is, then, an additional alternative to 
the NRAB. Emergency boards, it should 
tend to rule on the 


be noted, decline to 








8’ Hearings on H. R. 7650, Committee on Inter- 
state and Foreign Commerce, 73d Cong., 2d 
Sess., 1934, Railway Labor Act Amendments, 
>». 48 
, ® Seventeenth Annual Report of the National 
Mediation Board, for the Fiscal Year Ended 
June 30, 1951 (Washington, D. C., Government 
Printing Office), p. 25 (hereafter cited as 
Annual Report of NMB); Eighteenth Annual 
Report of NMB, p. 18. . 
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merits of the issues presented, insisting in 
their awards that the Adjustment Board is 
more properly qualified to do so than they.” 


May the parties avoid the RLA entirely 
in the arbitration of grievances? Could 
they not arrange for private (common law) 
arbitration, as is found in trade agreements 
outside of the railway industry? In the 
case of Dwellingham v. Thompson, a lower 
federal court held that the RLA 
prohibit common law arbitration.” 
ally its opinion rested on the ground that 
RLA procedures governing the ultimate 
disposition of grievances are not an exclu- 
sive remedy—that nowhere in the act are 
the various devices for arbitration made 
compulsory if both patries do not wish to 
employ them. As discussed above, a read- 
ing of the act on its face does support the 
court’s conclusion. Furthermore the legis- 
lative history of the act suggests that the 
intention of those who sponsored the 
amendments which established the NRAB 
under the RLA was to permit any mutually 
agreeable arrangement for the settlement of 
grievances which the designated bargaining 
representatives might adopt.” Inference 
drawn from the purpose of the RLA is also 
in point. The intent of that law is to re- 
solve disputes (strikes and lockouts) for 
the purpose of avoiding interruption to 
interstate commerce (RLA, Sec. 2). If 
disputes are resolved through common law 
arbitration, it would that the law’s 
purpose is not defeated 


does not 
Basic- 


seem 


On the other hand, there is argument 
which discredits the availability of common 
law arbitration. Prior to the amendments 
which established the NRAB, the RLA stip- 
ulated that the parties were free to agree 
upon the settlement of grievances “through 
such machinery 
tually establish.” phraseology 
broad enough, ot include 
mon law arbitration. But upon amendment, 


. as they may mu 
The 


course, to 


was 
com- 


that particular clause was revised to read 
that as an alternative to the NRAB the 
parties may establish “system, group, or 
regional boards.”™ The legislative history 
of the act is 
this revision. 


silent as to the meaning of 
But given a restrictive inter 


” See, for example, Seventeenth Annual Re 
port of NMB, pp. 53, 55 

"See Fourteenth Annual Report of NMB, p 
15; Sixteenth Annual Report of NMB, pp. 61-62 


18 LABOR CASES 
(DC Mo., 1950) 

% See Report No. 1944 
9861), Committee on Interstate and Foreign 
Commerce, 73d Cong., 2d Sess., 1934, To Amend 
the Railway Labor Act Of May 20, 1926, pp. 3-4 

'* Report cited at footnote 13, p. 10 


{ 66,004, 91 F, Supp. 787 


{to accOMpany H. R 
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pretation, that clause would suggest that 
common law arbitration is available no 
longer since it is not enumerated as an 
alternative to the Adjustment Board—that 
is, arbitration must be had in accordance 
with the RLA or not at all. 

The question of the availability of com- 
mon law arbitration poses an interesting 
question concerning due process of law. 
Although the Adjustment Board is not a 
federal agency,” it is a statutory body. As 
such, the law which sanctions it must pro- 
vide for due process to ali of the parties 
whose rights that tribunal determines.” 
Particularly in the light of their legislative 
antecedents,” it seems equally certain that 
system, group and regional boards permit- 
ted by Section 3, Second, of the RLA are 
also statutory tribunals,” and, therefore, the 
principle of due process is likewise appli- 
cable as to them. Whether parties to common 
law arbitration enjoy comparable protection 
is questionable; assuredly, third parties do not. 

But what are the practical implications 
of this exposure? Those most likely to be 
adversely affected by the denial of due 
process—that is, resort to common law ar- 
bitration rather than arbitration under the 
RLA—are employees other than those for 
whom the labor union is advocate. If those 
third parties are not: members of the unit 
for which the union bargains, an arbitration 
award rendered at common law with re- 
spect to the union’s trade agreement has no 
legal effect upon whatever contract rights 
they may enjoy in their own employment. 
On the other hand, if such third parties are 
members of the bargaining unit, resort by 
the union to common law arbitration with 








% See Thomas v. New York, Chicago & St. 
Louis Railroad Company, 19 LABOR CASES 
{ 66.085, 185 F. (2d) 614 (CA-6, 1950): Dahlberg 
v. Pittsburgh and Lake Erie Railroad Company, 
7 LABOR CASES { 61,791, 138 F. (2d) 121 (CA-3, 
1943). 

% See Railroad Telegraphers v. Railway Ex- 
press Agency, 8 LABOR CASES { 51,174, 321 U. S. 
342, 64 S. Ct. 582, 584 (1944); Nord v. Griffin, 
86 F. (2d) 481 (CA-7, 1936), cert. den., 300 U. S. 
673, 57 S. Ct. 612; Railway Trainmen v. Temple- 
ton, 18 LABOR CASES { 65,708, 181 F. (2d) 527 
(CA-8, 1950), cert. den., 330 U, S. 823, 71 S. Ct. 
57 (1950); Futhey v. Atchison, Topeka and 
Santa Fe Railway Company, 19 LABOR CASES 
66.160, 96 F. Supp. 864 (DC IIL, 1951). 

" See Bell v. Western Railroad Company, 153 
So. 434 (Ala., 1934). 


% See Brand v. Pennsylvania Railroad, 22 F. 
Supp. 569, 571 (DC Pa., 1938); Primakow v. 
Railway Express Agency, 9 LABOR CASES 
{ 62,422, 56 F. Supp. 413 (DC Wis., 1943). Since 
the legal nature of such boards under Title II 
of the RLA appears to be the same as that 
under Title I (RLA, Sec. 204), the following 
cases may also be in point: Edwards v. Capital 
Airlines, 17 LABOR CASES ° 65,436, 176 F. (2d) 
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the intent of denying them due process 
would be violative of the union’s obligation 
under the RLA to bargain with impartial 
representation on behalf of all the members 
of the bargaining unit.” 


In the preceding discussion the terms 
grievance and dispute have been used inter- 
changeably. sut in Section 3, First (1), 
of the RLA, the former is subsumed under 
the latter. The clause specifies that either 
party may submit to the Adjustment Board 
“disputes growing out of grievances 
or out of the interpretation or application of 
agreements concerning rates of pay, rules, 
or working conditions " What ts the 
exact nature of the disputes with respect to 
which the Board may rule on the merits: 


In a sense, employees have a grievance 
concerning conditions of employment whet 
they seek to negotiate or renegotiate 
trade agreement sut if the NRAB could 
entertain such matters there would arise ai 
insuperable problem of jurisdiction with re 
spect to the NMB, since either of the 
parties to a dispute may invoke the services 
of the NMB (RLA, Sec. 5, First), as it can 
those of the NRAB. Moreover, once a dis 
pute is submitted to the Adjustment Board 
it becomes the subject of compulsory arbi 
tration. The legislative history of all the 
successive statutes, other than wartime laws, 
which Congress has enacted to regulate 
railway labor relations refutes the inferences 
that the intent of the RLA is to provide 
for compulsory arbitration at the point of 
contract negotiation.” It is well settled in 
law that such disputes are not for the 


N RAB.” 


In so far as statutory agencies 





755 (CA of D. C., 1949); American Airlines 1 
Air Line Pilots Association, 18 LABOR CASES 
f 65,918, 91 F. Supp. 629 (DC N. Y., 1950) 

*% See Steele v. Louisville and Nashville Rail- 
road Company, 9 LABOR CASES { 51,188, 323 
U. S. 192 (1944); Tunstall v. Brotherhood of 
Locomotive Firemen & Enginemen, 9 LABOR 
CASES { 51,189, 323 U. 5S. 210 (1944); Graham 1 
Brotherhood of Locomotive Firemen and Engine 
men, 17 LABOR CASES { 65,399. 338 U. S. 232 
(1949): Rolax v. Atlantic Coast Line Railroad 
Company, 19 LABOR CASES { 66,120, 186 F. (2d) 
473 (CA-4, 1951); Brotherhood of Locomotive 
Firemen and Enginemen v. Mitchell, 20 Laso; 
CASES { 66,441, 190 F. (2d) 308 (CA-5, 1951) 

* For the legislative history of the amend- 
ments of 1934 to the RLA which bear upon this 
point see: ConJressional Record, Vol. 87, Part 
11, 73d Cong., 2d Sess., pp. 11713, 11825, 12370: 
Railway Labor Act Amendments, cited at foot- 
note 8, pp. 45-47; Hearings on H. R. 9861, Com- 
mittee on Interstate and Foreign Commerce 
73d Cong., 2d Sess., 1934, To Amend the Rail- 
way Labor Act Approved May 20, 1926, p. 25 

*1 See the Court's opinion in Elgin, Joliet and 
Eastern Railway Company v. Burley, 9 LABOR 
CASES { 51,212, 325 U. S. 711 (1945) 
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Wageworkers are entitled to wage 
increases in proportion to their in- 
creased production, less fair rental 
for the new machinery. When, how- 
ever, labor unions force employers 
to give them more wages without 
giving more production in return, this 
results in an unbalanced national 
budget. In the long run, none of us 
can get ‘something for nothing.’ 
What labor gets in unproductive 
wages, it loses through higher prices, 
higher rents, and a declining dollar 
value.—Roger W. Babson in the 
Commercial and Financial Chronicle. 





are concerned, it is the NMB which has 


jurisdiction over them. 

May the Adjustment Board rule on the 
merits of a dispute alleging antiunion con- 
duct on the part of the carrier (RLA, Sec 
2, Third-Fifth), the analogue oi employer 
unfair practices under the Taft-Hartley 
There is on record one lower court 
holding that the Board may so 
well to note that, under the 
RLA prohibitions against antiunion 
duct are “made a part of the 
employment between the carrier and each 
employe ” (RLA, Sec. 2, Eighth). 
If, as is argued below, the Board can rule 
on the merits of a dispute only if a contract 
s applicable, it follows that the type of dis 
pute in question is within its jurisdiction. 


law? 
decision 
rule.” It is 
con- 


contract of 


On the other hand, one may infer from 
the legislative history of the RLA that the 
Board may not so rule. In prohibition of 
antiunion conduct are the general remedies 
in equity available to the offended party.” 
To this must be added the statutory rem 
edy (RLA, Sec. 2, Tenth) by which, at the 
request of the offended party, criminal 
prosecution of such offenses wilfully com- 
mitted is mandatory upon the office of the 
Attorney The statutory remedy 
established in the RLA at the 


General 


was same 


and Ohio Railway 
75 F. Supp 


2 Ramsey v. Chesapeake 
Company, 14 LABOR CASES { 64,435, 
740 (DC Ohio, 1948). 

Examples of cases in which such action has 
been taken are: Texas and New Orleans Rail’ 
road Company v. Brotherhood, 281 U. S. 548 
(1930): Virginian Railway Company v. System 
Federation No. 40, 11 F. Supp. 621 (DC Va., 
1935), aff'd, 84 F. (2d) 641 (CCA-4, 1936), aff'd, 
1 LaBorR CASES { 17,022, 300 U. S. 515 (1937); 
Brotherhood of Railway and Steamship Clerks 
v. Virginian Railway Company, 5 LABOR CASES 
" 60,945, 125 F. (2d) 853 (CCA-4, 1942); Brother- 
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time as was the NRAB—by the amend- 
ments of 1934. If, concurrently with the 
already existing civil remedy and the newly 
established criminal remedy in the courts, 
the Adjustment Board intended to be 
remedy for antiunion 


was 
the administrative 
conduct, it is not 


unreasonable to assume 


that the legislative history of those amend 


ments would not silent as to so 


Moreover, the 


have been 
unusual an arrangement 

criminal remedy was established to provide 
a specific means of enforcing prohibitions 
conduct, which was al 
RLA prior to the 
Apparently 


against antiunion 
ready prohibited by the 
1934." 


constituted the 


amendments of thos« 


which antecedents 


NRAB 


means [tof 


boards 
of the 
specific 


were not regarded as the 
such enforcement It 
was argued on the floor of that 
the amendments were designed merely to 
make the RLA more effective.” If so, 
would that not imply that the Adjustment 
Board subject-matter juris- 
diction antecedent to it? 


Congress 


larger 
than the 


has no 
boar ds 


May the Board rule on the merits of a 
dispute alleging pure and simple arbitrary 
or capricious treatment of the employee 
part of the Assume, for 
example, that the carrier discharges an em- 


on the carrier? 


unilater- 
Since 


ployee for alleged violation of its 
ally promulgated operating rules 
such rules are not part of the 
employment there is no dispute here with 


contract ol 


respect to the “interpretation or application 
of agreements.” Nevertheless, to the ex- 
tent that the discharge the em- 
ployee may be 


is arbitrary 


said to have a “grievance.” 


But what award can the Board issue? 
In rare instances the aggrieved employee is 
covered by an individual contract of em 
collective bar 


RLA 


normal 


than by a 
The 
abrogate the employer's 
discharge.™ lf the 
the will of either party, the employer is not 


ployment rather 


] + 
aoes ne 


right to 
is terminable at 


gaining agreement 


contract 


answerable for his arbitrary conduct—he 
Should the 


this 


may discharge without cause 
protect the 
arbitrary action, it 
tablishing, not 


Board l 
Oar employee against 
actually would be es 


interpreting, the terms of a 


hood of Railway and Steamship Clerks v. Atlas- 


tic Coast Line Railroad Company, 22 LABOR 
CASES { 67,333, 201 F. (2d) 36 (CA-4, 1953) 

* Congressional Record, Vol. 78, Part 11. 73d 
Cong., 2d Sess., p. 12396 : 

* Publication cited at 
and following 

* Texas case, cited at footnote 23 

7 NLRB v. Waterman Steamship Corporation, 
2 LABOR CASES { 17,054, 309 U. S. 206 (1940) 
Harper v. Southern Coal and Coke Company, 
73 F. (2d) 792 (CA-5, 1934) 


footnote 24, p. 11713 
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contract.” If the contract, to the contrary, 
either expressly or impliedly limits the em- 
ployer’s action to discharge for cause, it is 
then, by examining the sufficiency of the 
cause, that the Board has a basis for render- 
ing an award on the merits of the dispute. 


In the normal situation, where a collec- 
tive bargaining agreement prevails, the con- 
tract generally specifies that discipline can 
be imposed only for “just and _ sufficient 
cause” and/or that it cannot be imposed 
without “fair and impartial trial.” Here 
there are grounds for the Board to proceed; 
upon review of the cause for discipline or 
the impartiality of the trial, it may upset 
the penalty imposed.” 


There is a question of whether the sever- 
ity of the penalty is ipso facto evidence of 
the fairness of the trial (hearing). It is 
not so if the Adjustment Board is to follow 
the courts on this matter. The courts 
merely look to determine if the procedural 
requirements of the trial as specified in the 
trade agreement have been met and whether 
there is absence of fraud or bad faith on 
the part of those conducting the trial.” 
Both of these requirements could be met 
even though the penalty itself is severe. 


In the common understanding of terms it 
may be said that disputes based upon the 
interpretation or application of an agree- 
ment are the type which is of concern to 
the employees as a group, while disputes 
growing out of grievances are those which 
affect employees primarily as individuals. 
But this analysis demonstrates that both 
types of disputes are actually one and the 
same, in so far as the Board is concerned, 
in the sense that they both require the 
interpretation of a contract—either individ- 
ual or collective. An award of the Board 
not so derived is void as being in excess of 
its authority.” In short, the subject-matter 
jurisdiction of the Adjustment Board is 
limited exclusively to breach of contract. 
Of course, in interpreting the clause of the 
contract upon which the dispute is based, 


A. Devaney, Inc., N 


This mechanic, concentrating on the 
job at hand, appears unaware of the 
presence of the camera. He may 
have merely struck that kind of a 
pose, but the picture is a good one 
to show the kind of intensity a skilled 
machine tool man must devote to a 
task to achieve results that will stand 
up to the close-tolerance require- 
ments demanded in parts for modern 
machinery. The operation here is 
key seating small steel pinions on a 
vertical slotter. 





the Board may resort to inferences drawn, 
for example, f custom, practice 


from and 
usage. 


Likewise, if necessary to interpret 
the agreement, the Board may consider va- 
rious laws which may be applicable, such as 
those pertaining to wages, hours, injury of 





% Hunter v. Atchison, Topeka and Santa Fe 
Railway Company, 15 LABOR CASEs { 64,878, 171 
F. (2d) 594 (CA-7, 1948), cert. den., 337 U. S. 
916 (1949); Randolph v. MKT Railroad Com- 
pany, 17 LABOR CASES { 65,320, 85 F. Supp. 846 
(DC Mo., 1949), aff'd, 18 LABOR CASES { 65,852, 
182 F. (2d) 996 (CA-8, 1950): Thomas v. New 
York, Chicago & St. Louis Railroad Company, 
18 LABOR CASES ‘{ 65,731, 97 F. Supp. 687 (DC 
Ohio, 1950), aff'd in case cited at footnote 15. 

2% See, for example, Wilson v. St. Louis-San 
Francisco Railway Company, 21 LABOR CASES 
§ 66,814, 247 S. W. (2d) 644 (Mo. Sup. Ct., 
1952): Agreement, Pennsylvania Railroad and 
Brotherhood of Locomotive Engineers, effective 
March 1, 1941, Regulation 6-A-1: /llinois Central 
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Railroad Company v. Moore, 2 LABOR CASES 
18,704, 112 F. (2d) 959, 966 (CCA-5, 1940): 
Brooks v. Chicago, Rock Island & Pacific Rail- 
road Company, 17 LABOR CASES { 65,414, 177 F 
(2d) 385, note 1 (CA-8, 1949), 

%® See Order of Sleeping Car Conductors v 
Pullman Company, 6 LABOR CASES { 61,505, 47 
F. Supp. 599 (DC Wis., 1942). 

% United Railroad Workers v. Atchison, To- 
peka and Santa Fe Railway Company, 17 LABOR 
CASES { 65,633, 89 F. Supp. 666 (DC IIl., 1950), 
citing cases. 

2 Templeton v. Atchison, Topeka and Santa 
Fe Railway Company, 16 LABOR CASES { 65,069, 
84 F. Supp. 162 (DC Mo., 1949), aff'd in case 
cited at footnote 16. 
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employees, unemployment insurance, em- 


ployee retirement and the like. 


Who are the parties that may process a 
dispute? Considering first the procedure at 
the carrier level, it might seem that since 
the union is the exclusive bargaining agent 
for all the members of the bargaining unit,” 
it could establish its exclusive right to rep- 
resent the griever vis-a-vis the carrier by 
appropriate provision in the 
ment,” that is, the trade 
to being a contract 
employees and the carrier is also a contract 
establishing a principal-and-exclusive-agent 
relationship between the griever and the 
union as an organization. In Elgin, Joliet 
and Eastern Railway v. Burley the Supreme 
Court to a contrary conclusion.” It 
insisted that the aggrieved employee has a 
“fundamental” right to take up with man- 
agement his grievance, which he can choose 
to assign, of course, to his union, but which 
cannot be annulled by the trade agreement. 
It is interesting to note, in this connection, 
that the Taft-Hartley law provides that the 
individual employee “shall have the right” to 
present grievances.” Nowhere 
RLA contain equally affirmative language; 
the provision most closely approximating it 
merely specifies that “nothing in this Act” 
shall prohibit an employee from conferring 
with management (RLA, Sec. 2, Fourth). 


trade agree- 
agreement in 


addition between the 


came 


does the 


Once the grievance procedure at the car- 
rier level is exhausted, the controlling provi- 
sion of the RLA is Section 3, First (j), 
which specifies that the parties “may be 
heard in person, by counsel, or by other 
representatives” before the Board. This 
implies that for the union to so proceed 
properly 


it must be designated to do 
so by the griever. The legal sufficiency of 
the union’s authority, held the court in the 
above-mentioned case, is governed by the 
common Under that rule the princi- 
pal-agent relationship may be established, 


law. 


of course, by implied as well as by explicit 


contract, by ratification as well as by auth- 
orization. 


Although by statute parties other than the 
union may submit cases to the Board, that 
agency in turn quite consistently has refused 
to accept them.” The labor members of 
the Board vote en bloc in denying the case 
a place on the docket. And since the 
Board is comprised of an equal number of 
representatives of the unions and the car- 
riers, the resulting deadlock, in effect, sus 
tains the position of the labor members 
Section 3, First (1) of the RLA, calling 
for the appointment of referees, cannot be 
employed to resolve this kind of stalemate,” 
decision 


for the matter does not involve a 


on the merits of a case. 

To overcome this stalemate in procedure 
it would seem that an appropriate court 
order could directing the Board to 
hear the case. A lower federal court has so 
held and ordered,” although it tendered no 
reasoned opinion on that point. Were the 
NRAB covered by the Administrative Pro 
cedure Act there would be less uncertainty 
as to the propriety of such an order. But 
it is not.” 


issue 


Nevertheless, argument be advanced 
in support of the availability 
cial remedy, as a 
and/or equitable writ; for the 
prerequisites seem to be present: 


can 
of some judi 

judgment 
appropriate 
Although 
the RLA by explicit language does not im 
upon the Board the duty 
to hear cases, it is difficult to see on what 
grounds the 
cases submitted to it in accordance with the 
law is discretionary purely 
ministerial. Moreover, 


declaratory 


pose affirmative 


Board’s authority to accept 
rather than 
unless the grievet 
has some remedy 
fore the Board he 


remedy 


to enforce his rights be 
may have no adequate 
at iaw, as is explained below, for 
the resolution of his grievance As a single 
individual he cannot generate a dispute of 
such proportions as to invoke the mediation 
efforts of the NMB on behalf of his griev 
ance—assuming that the NMB is designed 
by law to so function. In addition, if the 
griever’s right to present cases to the Board 
is not utterly hollow, it that the 
Board’s refusal to case 


follows 
docket his consti 





3% Virginian Railway Company v. System Fed- 
eration No. 40, cited at footnote 23. 

% Butler v. Thompson, 20 LABOR CASES 
§ 66,668, 192 F. (2d) 831 (CA-8, 1951), citing 
cases: Edelstein v. Duluth Missabe & Iron Range 
Railway Company, 14 LABOR CASES { 64,383, 
225 Minn. 508, 31 N. W. (2d) 465 (1948). 

% See footnote 21; aff'd upon reh’g, 10 LABOR 
CASES { 51,227, 327 U. S. 661 (1946). 

%* FCA Tit. 29, Sec. 159(a). 

8? See Steele case, cited at footnote 19, p. 233; 
and Kordewick v. Brotherhood of Railway 
Trainmen, 18 LABOR CASES { 65,757, 181 F. (2d) 
963, 964 (CA-7, 1950). 
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* 40 OAG, August 4, 1912. There is on record 
at least one instance, unchallenged in the 
courts, in which a referee was employed to 
resolve a deadlock on the question of the 
Board’s jurisdiction. See the facts in Railroad 
Telegraphers v. Railway Express Agency, cited 
at footnote 16. The referee’s decision was 
rendered in 1936, previous to the Attorney 
General's opinion here cited 

* Patterson v. Chicago and LHastern Iilinois 
Railroad Company, 7 LABOR CASES { 61,768, 50 
F. Supp. 334 (DC IIl., 1943) 

#2 FCA Tit. 5, Sec. 1001(a)(1) 





tutes a final disposition thereof. Otherwise, 
to correct for lack of the Board’s jurisdic- 
tion the employee would have to revert to 
the union to submit his claim. Finally, since 
the rejection of the case is derived from a 
stalemate, the decision of the Supreme 
Court in Railway Conductors v. Swan may be 
in point.” There the Court held that the 
question of which of two divisions of the 
Board had jurisdiction over certain parties 
to a case could be judicially resolved in 
order to prevent “a jurisdictional frustra- 
tion on the administrative level, making 
impossible the issuance of administrative 
orders . .” Likewise in the 
Southern Pacific Co. v. Bishop, a lower court 
held that a deadlock, on the question of 
whether a case once submitted to the Board 
could be withdrawn, was judicially resolv- 
able:‘* A stalemate of the kind here de- 
scribed seems to constitute a similar type 
of frustration. 


case of 


If the griever individually processes his 
claim at the carrier level and then attempts 
to proceed in the same ‘manner before the 
Board, it might be contended that the 
Board’s refusal to hear his claim is based 
precisely upon the fact that it is not sub- 
mitted in accordance with the law, for 
the RLA specifies that disputes at the 
carrier level “shall be handled in the usual 
manner .’” (RLA, Sec. 3, First (i)). 
Presumably it is the union which handles 
the case when it is done in the usual man- 
ner. But in accordance with statutory con- 
struction, the various components of a law, 
if it is feasible to do so, should be inte- 
grated rather than antagonized. Aside 
from the contrary implications of the Su- 
preme Court’s opinion in the above-men- 
tioned Elgin case, if this contention holds, 
it follows that the griever's right to indi- 
vidually present his case to the Board 
(RLA, Sec. 3, First (j)) is of no account. 
The term usual manner must refer to the 
usual steps in the grievance procedure 
rather than to the usual party that processes 
the grievance. 

The kind of justice the griever may ex- 
pect from a board in which the carrier 
members presumably are aligned with the 


party adversary to his grievance, and in 
which the labor members resent the imposi- 
tion of his case upon them through court 
order, is a matter for speculation. The la- 
bor members might be constrained to act 
judiciously if decisions of the Board were 
to have any precedent value, but that matte: 
in itself appears to be one of controvers\ 
and bafflement.” Following the general 
rule concerning prejudice in administrative 
bodies, it might be suggested that such 
prejudice does not disqualify the Board 
since its orders are not,self-executory—that 
is, an opportunity is afforded for court re 
view in an enforcement proceeding (RLA, 
Sec. 3, First (p)). But 
may be initiated only by the beneficiary of 
a Board award (or his agent), as is 
cussed below. The employee in question 
could not be so 
3oard presumably would deny rather than 
sustain his claim. If judicial relief from 
the Board’s prejudice is available to the em- 
ployee, it is probably based upon the alle- 


such proceedings 
r 
ais- 


designated because the 


gation of violation of due process.“ 

The RLA requires that the Adjustment 
3oard must give “due notice of all hearings 
to the employee or employees and the car 
rier .or carriers involved ....” (RLA, Sec 
3, First (j)). Such notice, to state the 
obvious, implies the opportunity to be 
heard. In a situation where the union has 
been authorized to submit a case, notice to 
the union, as governed by the rule of agency, 
is notice to the claimant himself. There 
remains the question, however, of whether 
third parties adversely affected by the 
Board’s award are involved and thereby 
likewise entitled to notice. The Board. it- 
self frequently deadlocks on the matter of 
third-party notice. The union members 
vote en bloc against it; a referee cannot be 
used to resolve this matter of procedure; 
and the case proceeds to a decision on the 
merits.” 


An illustrative situation is one in which 
the claimant contends that he has been de- 
prived of his appropriate place on the sen 
iority list. The carrier is the true adversary 
in the case not because it is the keeper of 
the list, but because it may be ordered by 





“112 LABOR CASES { 51,235, 329 U. S. 520, 67 
S. Ct. 405 (1947). 

#13 LABOR CASES { 63,896, No. 47 C 276 (DC 
Ill., 1947). See also Delaware cnd Hudson Rail- 
road Corporation v. Williams, 6 LABOR CASES 
"61,119, 129 F. (2d) 11 (CCA-7, 1942), judg- 
ment vacated, 6 LABOR CASES { 51,148, 317 U. S. 
600, 63 S. Ct. 256 (1942). 

“Northrup and Kahn, 
note 5, p. 378. 





work cited at foot- 
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Thompson, 15 LABOR CASES 


“ Hampton v. 
f 64,881, 171 F. (2d) 535 (CA-5, 1948): Hunter v. 
Atchison, Topeka and Santa Fe Railway Com- 


pany, 11 LABOR CASES { 63,447, No. 44C 971 
(DC Ill., 1946}; Missouri v. Russell, 16 LABOR 
CASES { 65,023, 209 S. W. (2d) 340 (Mo., 1949), 
cert. den., 332 U. S. 790, 70 S. Ct. 92 (1949). 
“For example, see the facts in Missouri- 
Kansas-Texas Railroad Company v. Brotierhood 
of Railway and Steamship Clerks, 19 LaBor 
CASES { 66,264, 188 F. (2d) 302 (CA-7, 1951). 
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| understand that there is a high turn- 
over rate among employees in the 
aircraft industry. | have heard it said 
that productivity in the industry is 
not all that it should be. Is that any 
wonder? What employee wants to 
jeopardize his future in an industry 
which depends upon the changing 
whims of legislators and administra- 
tors in Washington? What man can 
produce his best when he is wonder- 
ing whether he will have a job a few 
months hence? 


—IAM President Al Hayes 





the Board to imburse the claimant for back 
pay. But another true adversary is the 
employee who would be displaced on the 
list in the future if the claimant is sustained 
The courts have held that 
notice extends to such third paries.“ As to 
the status of all those employees who have 
less seniority than the griever and the ad- 


necessity of 


versary employee, a lower court has held 
that such employees are not involved to 
the extent that they are entitled to notice.“ 
The decision appears to be sound, for the 
status of an adversary employee may be re- 
garded as analogous to that of representa- 
tives of a class in a class action in court. If 
the employees of junior seniority are to be 
designated as legally involved and if they are 
large in numbers, then indeed the Board 
may be faced with an insuperable problem 
of giving notice. One alleviating condition 
is the fact that legal sufficiency of notice 
does not depend upon its being formally 
tendered as long as it actually reaches the 
parties involved.” Thus if the junior em- 
ployees have knowledge of the case before 
the Board it may be said that they are “on 
notice.” 


The fact that the trade agreement may 
call for the union shop (RLA, Sec. 2, 
Eleventh) serves to emphasize the difficul- 
ties in the problem of third-party notice 


“ Nord v. Griffin, cited at footnote 16; Estes v. 
Union Terminal Company, 89 F. (2d) 768 
(CCA-5, 1937). 

‘7 See Brotherhood of Railway and Steamship 
Clerks v. Pennsylvania Railroad Company, 22 
LABOR CASES { 67,181, 107 F. Supp. 924 (DC 
Pa., 1952). 

“% Hunter v. Atchison, Topeka and Santa Fe 
Railway Company, 19 LABOR CASEs { 66,251, 188 
F. (2a) 294 (CA-7, 1951), citing cases, cert. den., 
342 U. S. 819, 72 S. Ct. 36 (1951). But see 
Allain v. NRAB, 23 LABOR CASES { 67,605, No 
51 C 238 (DC IL., 1953). 

4 See cases cited at footnote 19. 
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It may occur that the union in submitting 
a claim has established its agency to handle 
grievances, for example, through its 
stitution and bylaws, and that the 
party is a member of the union and thereby 
bound by the existence of such agency. 
Nevertheless, notice to the union as the 
agent for the named party in the case (the 
claimant) would not constitute notice to 
the third party if the union proceeds as 
an advocate of the claimant. The rule re- 
quiring third-party notice probably exists be- 
cause the union is obligated to function as the 


con- 
third 


impartial representative of all the members of 
the bargaining unit.” 
namely, that the union as agent has the duty 
not to act on behalf of an adverse princi 
pal—seems to be unsound, for it may leave 
the third party with a claim only against 
the union as such against the 
Board’s award. 


The rule of agency— 


rather than 

An award without appropriate notice is 
violative of due process. In a suit for en 
forcement of the 
will set aside that award if the third party, 
joined in the action, sustains his claim of 
lack of notice.” In such suit the carrier by 
collateral attack can raise the issue of notice 
to third parties. It has an interest in pro- 
tecting third-pary since if it 
to comply with the Board’s award it might 
expose itself to liability to that party Not 
only are third parties thus protected in a 
suit for enforcement, which—as has been 
mentioned—is initiated by the beneficiary of 
the Board’s award (or his agent), but they 
themselves may obtain court relief against 
Even though 
the carrier has the practical alternative of 
generating the necessity of legal enforce- 
ment by refusing to put the Board’s award 
into effect, it was held in Missouri R. R. v 
Railroad Clerks that where the carrier is 
the object of conflicting awards as an al- 
leged result of the Board’s failure to give 
notice to third parties it may obtain judicial 
relief upon its own initiative.” 


Board’s award the courts 


rights, were 


entorcement of the award 


Another familiar type of case involving 
third-party jurisdictional 


rights is a dis- 


” See Railroad Yardmasters v. Indiana Harbor 


Belt Railroad Company, 12 LaBor CASES 
{ 63,818, 70 F. Supp. 914 (DC Ind., 1947). aff'd 
14 LABOR CASES { 64,356, 166 F. (2d) 326 (CCA-T7. 
1948) 

" Kirby v. Pennsylvania Railroad Company, 
19 LABOR CASES { 66,310, 188 F. (2d) 793 (CA-3 
1951). 

* Brotherhood v. Templeton, cited at footnote 
16; Hunter v. Atchison, cases cited at footnotes 
28 and 48; Allain v. NRAB, 20 LABOR CASEs 
{ 66,638, Civil No. 51 C 238 (DC Ill, 1951) 

* See footnote 45 





pute, that is, the members of one bargain- 
ing unit—perhaps buttressing their case by 
reference to custom, practice or usage— 
claim that their contract reserves for them 
certain work assignments which the carrier 
under another contract has assigned to 
members of a different bargaining unit. If 
the Board sustains the claim, the latter 
group would be denied such assignments in 
the future, unless, of course, the pertinent 
contracts were to be modified through ne- 
gotiation. 

In the case of Order of Railroad Telegra- 
phers v. New Orleans, T., and M. Ry., a fed- 
eral court apparently held that in a case derived 
from a jurisdictional dispute, notice to the 
other union as third party is not obliga- 
tory upon the Board.” A hearing based 
upon such notice would require the Board 
to simultaneously interpret two contracts, 
which, the court held, was not within the 
Board’s jurisdiction, that is, the Board is 
designed to hear disputes between carriers 
and their employees, not between different 
groups of employees. In Order of Railway 
Conductors v. Pitney, on the other hand, the 
Supreme Court stated that an agreement 
between one union and the carrier “must 
be read in the light of others” between the 
carrier and different unions.” This would 
imply that the simultaneous interpretation 
of contracts resulting from the extension of 
notice to third parties is appropriate. There 
has been no attempt by the courts to recon- 
cile both cases on this point. Nevertheless, 
there is a string of relatively recent court 
decisions which assuredly establishes the 
implication of the latter case as the rule of 
law.” 

In this connection it may develop that 
the third party to a case derived from a 
jurisdictional dispute (union “B”) is within 
the jurisdiction of a division of the NRAB 
different from that of the protagonist union 
(“A”). Assume that “A” obtains a Board 
award adverse to the interests of “B.” Since 
the division of the Board granting the award 
lacks jurisdiction over “B,” the award could 


“ 





The advocates of Communism preach 
a doctrine that is the very antithesis 
of that advocated by labor. Com- 
munism stands for autocracy whereas 
labor is for democracy. Communism 
preaches the overthrow of the exist- 
ing order and the establishment of 
dictatorship. Communism urges vio- 
lence, direct action, uprisings, all 
having for their ultimate purpose the 
overthrow of so-called capitalism 
and capitalistic government. The 
philosophy of Communism and the 
philosophy of organized labor can- 
not be harmonized. One is destruc- 
tive. The other is constructive-—The 
late William Green, quoted in the 
AFL News-Reporter. 





the court on 
Ne ver 


effec 


not be voided or set aside by 
the ground of lack of notice to “B.” 
theless, should the carrier attempt to 
tuate the award, “B” could institute its own 
case before its 
obtain an award which, 
would conflict with that which “A” 
from its division. Since the administrative 
remedy is exhausted™ (discussed below) 
it is then incumbent upon the court to re 
solve the confiict between both 
through the simultaneous interpretation of 
their contracts. 

Aside from the question of third-party 
notice, the RLA does not prohibit the ca: 
rier from resolving jurisdictional disputes, 
to the extent that they otherwise would bx 
operative in the future, by initiating a d 
mand for modification of the 
ment.” In accordance with 
the act the carrier must give 30-day notice 
of its intention,” and thereby the resulting 
controversy, if any, may become subject to 
mediation, proffered arbitration, and inve: 
tigation—as has been explained. Until this 
entire process, if invoked, has been ex 


and thereb 


may 


own division 


one assume, 


obtained 


union 


trade agre: 
Section 6 ot 





‘10 LABOR CASES { 62,873, 61 F. Supp. 869 
(DC Mo., 1945), vacated and remanded, 11 
LABOR CASES { 63,224, 156 F. (2d) 1 (CCA-8, 
1946), cert. den., 329 U. S. 758, 67 S. Ct. 112 
*(1946). 

510 LABOR CASES { 51,218, 326 U. S. 561, 66 
S. Ct. 322 (1946), reh’'g den., 327 U. S, 814 
(1946). 

% Brotherhood v. Templeton, cited at footnote 
16; Hunter v. Atchison, cases cited at footnotes 
28 and 48; Allain v. NRAB, cited at footnote 52; 
ease cited at footnote 45. 

% See, for example, Missouri-Kansas-Texras 
Railroad Company v. Randolph, 13 LABOR CASES 
{ 64,116, 164 F. (2d) 4 (CCA-8, 1947). 

8% Randolph v. MKT’, cited at footnote 28. 
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” See case cited at footnote 57, cert. den., 334 
U. S. 818, 68 S. Ct. 1083 (1948). 


* Such notice refers to working conditions 
stemming from changes of the provisions of the 
trade agreement, not to changes in those con 
ditions which the existing contract permits 
management to make or to those not covered 
by the contract. See Beeler v. Chicago, Rock 
Island & Pacific Railway Company, 15 LABOR 
CASES { 64,645, 169 F. (2d) 557 (CA-10, 1948) 
cert. den., 335 U. S. 903, 69 S. Ct. 407 (1949): 
Brotherhood of Locomotive Firemen and En 
ginemen v. Chicago North Shore and Milwaukee 
Railroad Company, 9 LABOR CASES { 62,561, 147 
F. (2d) 723 (CCA-7, 1945), cert. den., 325 U. S 
852, 65 S. Ct. 1089 (1945). 
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hausted, however, the terms of the contract 
must remain unchanged. The authority of 
the Board to adjudicate accrued claims, of 
course, remains unimpaired. 


It has been shown thus far that the courts 
void the orders of the Adjustment 
Board where that agency has violated a 
Constitutional or statutory right and where 
there is no adequate remedy provided under 
the RLA. The only reference in the act 
itself to suits in court with respect to the 
Joard is Section 3, First (p), which pro- 
vides that if the carrier does not comply 
with a Board order “the petitioner, or any 
person for whose benefit such order was 
made” may sue in federal district court for 
enforcement. It that such 
suit shall proceed as other civil suits except 
that the findings and order of the Board 
“shall be prima facie evidence of the facts 


may 


also specifies 


therein stated s 

As has been indicated, the petitioner be- 
fore the Board to whom the clause refers in 
all likelihood is the union acting in its 
capacity as agent for the employee (or em- 
ployees) who, if the claim is sustained, 
becomes the named beneficiary under the 
award, Either the union or beneficiary may 
sue for enforcement." The fact that non- 
union employees may sue reaffirms the rule 
that the union is not an indispensable party 
to the court proceeding.” Even though the 
institutor of the suit is not the originator 
of the claim at the carrier level, he is free 
to sue if he can prove that he, as well as 
the beneficiary so named in the Board’s 
award, is among those to whom the award 
applies.” 

Since the other civil 
suits, it is tried in a sense as though it were 
The court is not confined to 
whether the Board 
within its legal authority; it 
case on the merits.” In that 
for example, it may adjust for the fact that 
the Board has no power of subpoena. Al- 
though the findings and order of the Board 


case proceeds as 
de novo.” 

ascertaining has acted 
rehears the 
connection, 


ne 


“* Munsey v. Virginian Railway Company, 4 
LABOR CASES { 60,634, 39 F. Supp. 881 (DC Va., 
1941) 

® Knudsen v. Chicago 
way Company, 21 LABOR 
F. Supp. 48 (DC IIl., 1952) 

*3 See footnote 51. 

* See footnote 50 

* See Dahlberg case, cited at footnote 15. 

“ See Thomas case, cited at footnote 15, 
eases cited therein. 

* Tllustrative cases granting enforcement are: 
Hanks v. Delaware and Hudson Railroad Cor- 
poration, 63 F. Supp. 161 (DC N. Y., 1945): 
Crist v. Public Belt Railroad Commission, 19 
LABOR CASES 66,080, 93 F. Supp. 193 (DC La., 
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& Northwestern Rail- 
CASES { 66,872, 106 


and 


are not binding upon the court as to facts 
or law, they are given probative value, that 
is, they are assigned a weight comparable 
to expert testimony,” and he who would 
upset the award must bear the burden of 
proof that it is erroneous or deficient. If 
the thus sustained, enforcement 
will issue. 


award is 


In its judgment the court is bound either 
to enforce or set Board’s order; 
it cannot issue a new award. Of particular 
concern to the First Division, in this con 
nection, is the fact that its decisions, con- 
trary to those of a court of law, contain no 
statement of the facts or of the reasoning in 
support of the awards Fre 
quently the award merely asserts laconically 
that the division has jurisdiction of the sub 
ject matter and the parties and that the 
judgment is in favor of the employee or the 
carrier, as the may be. When such 
awards are brought into court for enforce 
ment, they not infrequently are found to be 
deficient. An order of the Board, for ex- 
ample, which name the 
entitled to relief or which does not specifi- 
cally indicate the nature of the relief granted 
warrant 
Court of 
gone so far as to 


aside the 


rendered 


case 


does not persons 


on 
entorcement 


Appeals for 


defective to 
United States 
the Seventh Circuit 
hold that the failure of the 
cate the pertinent facts underlying its find 
ings makes the award fatally defective.” 
The Third Circuit, however, has ruled con 
calling for a minimum of 
statement of the 


is too 
The 
has 
Board to indi 


trariwise, bare 


findings—a controversy, 
the decision and identification of the bene 
fiting parties.” 


A combination of inferences seems to sug 
gest that the position of the latter court is 
correct. The section of the RLA in ques 
tion may be interpreted to mean not that 
the Board must make detailed 
fact, but that whatever findings it does mak« 
are reflective of the pleadings which it has 
the case." An 


findings of 


established as the facts of 


award favorable to the employee, for ex 


1950); Ward wv. Public Belt Railroad Commis 
sion, 20 LABOR CASES { 66,510, 97 F. Supp. 1002 
(DC La., 1951). Mlustrative cases denying en- 
forcement are: Crowley v. Delaware and Hud 
son Railroad Corporation, 63 F. Supp. 164 (DC 
N. Y., 1945); Fitepatrick v, Public Belt Railroad 
Commission, 18 LABOR CASES { 65,970, No. 2343 
(DC La., 1950) Thomas case, cited at foot- 
note 28 

*® System Federation No. 59 v. Louisiana and 
Arkansas Railway, 4 LABOR CASES { 60,465, 119 
F. (2d) 509 (CCA-5, 1941), cert. den., 314 U. S. 
656, 62 S. Ct. 108 (1941) 

*” See footnote 50 

” See footnote 51 

™ See Hanks case 


cited at footnote 67 





ample, would suggest that the Board has 
established the pleadings of that party as 
the facts. Moreover, since an enforcement 
case proceeds like any civil suit, the court 
can reconstruct the facts from the testi- 
mony and briefs presented in the proceed- 
ing without relying exclusively upon the 
Board’s order for a recital of those facts. 
The financial burden entailed by complicat- 
ing the proceeding to adjust for the inade- 
quacies of the Board’s award would not 
inhibit the petitioner before the court, for 
he is allowed a reasonable attorney’s fee if 
he prevails in the suit (RLA, Sec. 3, First 


(p)). 

Another essential component of an en- 
forceable order of the Board is that it must 
contain a compliance date.” The act speci- 
fies that action for the enforcement of such 
orders must be instituted “within two years 
from the time the cause of action accrues 
under the award” (RLA, Sec. 3, First (q)). 
Thus, unless a compliance date is indicated, 
the two-year statute of limitations cannot be 
tolled. 


Section 3, First (m) provides that the 
awards of the Adjustment Board “shall be 
final and binding except in so far as 
they shall contain a money award.” The 
term “money award” refers to a Board 
order requiring the payment of money, not 
to one in which such claim is denied.” In 
the case of Dahlberg v. Pittsburgh and Lake 
Erie R. R. the court held that even though 
the Board’s order involved no money award, 
the case could be litigated on its merits in 
an enforcement proceeding.” in that re- 
spect, then, no order of the Board is final 
and binding; upon petition for enforcement 
the proceeding is de novo in nature. On the 
other hand, numerous cases are reported in 
which an employee who denied his 
claim by the Board has turned to the courts 
to upset that award or has sought to liti- 
gate—in a claim for damages, for example— 
the same question which the Board had 
entertained in denying him his claim. Al- 
though there are some lower court 

7 See footnotes 50 and 62. Brotherhood of 
Railroad Signalmen v. Atchison, Topeka and 
Santa Fe Railway Company, 23 LABOR CASES 
{ 67,494, No. 52 C 320 (DC IIl., 1953). 

% Parker v. Illinois Central Railway Company, 
22 LABOR CASES { 67,243, 108 F. Supp. 186 (DC 
Ill., 1952), citing cases. 

™ See footnote 15. 

% See footnote 73; Bower v. Hastern Air Lines, 
Inc., 23 LABOR CASES { 67,703, No. 14684 (DC 
Pa., 1953), involving a system board. 

%* See, for example, Hicks v. Thompson, 14 
LABOR CASES f 64,264, 204 S. W. (2d) 1000 
(Tex., 1948); authorities cited in opinion of case 
cited at footnote 73. 
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was 


deci- 


sions to the contrary,” the overwhelming 
weight of court opinion holds to the denial 
of relief on the ground that the Board’s 


award is final and binding.” 


Reconciliation of the Dahlberg case wit! 
the others compels the conclusion that 
where the merits of a Board award are at 
issue, litigation can occur exclusively in an 
enforcement proceeding. As has been men- 
tioned, it is only the beneficiary of the 
award (or his agent) that may institute such 
Whether the 


de es not 


3oard’s order 


money 


proceedings. 
does or contain a award, 
should the carrier, the party against whom 
the affirmative directed, institute 
court proceedings for review on the merits 
on the ground that the order is not final 
and binding, the courts hold to the rule 
that an enforcement proceeding is the ex 
clusive remedy.” Thus the exception in the 
act concerning money awards appears to be 
of no account. 


order is 


that 
awards is 


It seems the exception concerning 
money provided Con 
gress, in amending the RLA in 1934, fol 
lowed a similar provision in the Interstate 
Commerce Act. There such an exception 
is found in the clause authorizing court 
enforcement of the orders of the Interstat: 
Commerce Commission.” But that 
goes on to read that in the enforcement of 
nonmonetary orders the courts are confined 
to merely ascertaining if the 
has acted within its legal authority.” A 
similar restriction upon the courts is not 
stipulated in the RLA. The 
the Dahlberg constitutes a denial oft 
the inference that this restriction by parallel 
construction should be read into the RLA 


because 


clause 


commissio1 


decision in 
case 


There have been occasions in which the 
carrier, the union or the employee has 
sought to by-pass the Adjustment Board in 
instituting action in a state or federal court 
requiring that court to interpret the trade 
agreement. But the have held to 
the familiar rule of primary jurisdiction— 


courts 


where an appropriate administrative remedy 
is available it must be exhausted before the 


" Washington Terminal Company v. Boswell, 
5 LABOR CASES { 60,781, 75 App. D. C. 1, 124 F 
(2d) 235 (1941), aff'd per curiam (by an equally 
divided court), 7 LABOR CASES { 51,163, 319 
U. S. 732, 63 S. Ct. 1430 (1942): New Orleans 
Public Belt Railroad Commission v. Ward, 18 
LABOR CASES { 65,802, 182 F. (2d) 654 (CA-5, 
1950). 

* 10A FCA, Tit. 49, Sec. 16 (12). 

” Shields v. Utah, Idaho Central Railroad, 1 
LABOR CASES { 17,039, 305 U. S. 177, 59 S. Ct 
160 (1938): Sprague v. Woll, 4 LABOR CASES 
{ 60,682, 122 F. (2d) 128 (CCA-7, 1941), cert. 
den., 314 U. S. 669, 62 S. Ct. 131 (1941). 
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How would wage earners be living 
today if they had not organized to 
fight tor better conditions? Where 
would we be if those who oppose 
us had won the fights over old 
age pensions, overtime pay, higher 
wages, shift differentials, just griev- 
ance procedures, health and welfare 
plans and all the other conditions we 
now enjoy? Let's not let those same 
interests confuse us about the value 
of the union in our lives. 


—The Machinist 





* The courts do not 


courts can grant relief.” 
dismiss such cases, incidentally. They gen- 
erally stay the proceedings, thereby pro- 
viding the claimant the opportunity to submit 
Adjustment Board Any 
trade agreement as re- 
3oard’s award could then be 


his case to the 
rights under the 
vealed by the 
protected, if necessary, by continuation of 
the initial action instituted in court.” 

follow that the 
provide a remedy only after the Board has 
ruled. The RLA does not deprive either 
state or federal courts of their general jur- 


It does not courts may 


isdiction over cases alleging breach of con- 
tract. A discharged employee, for example, 
may turn to the Adjustment Board for rein- 
statement and back pay. 
the action of his employer as final, he may 
sue in court for breach of contract,” thereby 
avoiding the Board entirely. The 
distinction is whether the disposition of the 
complainant’s will affect other em- 
ployees and thereby possibly generate inte: 


Sut if he accepts 


critical 
case 


ference with interstate commerce (a strike), 
avoidance of which is the purpose of the 
RLA. If it so affects other employees, it 
is the Board, not the courts, which has jur- 
isdiction.” 


* Cases cited at footnotes 55 and 57: Slocum 
v. Delaware Lackawanna & Western Railroad 
Company, 18 LABOR CASES { 65,694, 339 U. S. 
239, 70 S. Ct. 577 (1950); Order of Railway Con- 
ductors of America v. Southern Railway Com- 
pany, 18 LABOR CASES { 65,695, 339 U. S. 255, 
70 S. Ct. 585 (1950). 

5! Case cited at footnote 55; cuurt of appeals 
opinion in case cited at footnote 54: Griffin v 
Illinois Central Railroad Company, 17 LABOR 
CASES { 65,516, 88 F. Supp. 552 (DC IIl., 1949). 

82 Moore v. Illinois Central Railroad Company, 
4 LABOR CASES { 51,117, 312 U. S. 630, 61 S. Ct. 
754 (1941): Kordewick v. Indiana Harbor Belt 
Railroad, 157 F. (2d) 753 (CA-7, 1946), cert. 
den., 67 S. Ct. 502 (1946). 

8%¢The application of this 
that the decision of the court in Central of 
Georgia Railway Company v. Culpepper, 23 
LABOR CASES { 67,599, No. 18183 (Ga., 1953), is 
in error 
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criterion suggests 


exclusive 
Soard, the 


These remedies are mutually 
Choosing to be heard by the 
employee—as suggested by the above anal- 
ysis concerning final and binding awards— 
loses his right to institute a court action for 
damages. Likewise, pursuing his claim in 
court, the party has no standing before the 
Board.™ Of course, a pending case before 
either body may be withdrawn in accord- 
ance with the law or the rules of the Board, 
as the case may be, and submitted to the 
other. However, should the complainant 
before the court seek both damages 
reinstatement, as he presumably would have 
sought an award of back pay and reinstate- 
ment from the Board, it follows that he has 
not accepted his final, The 
courts are unable to provide relief unless 
the complaint is amended to strike out the 
latter claim;” or at 
for only that part of the complaint 
which the court has jurisdiction.” 


and 


discharge as 


best relief is available 


over! 


Aside from the choice which the employee 
must make at his option, there is no rela- 
tionship between an action for damages and 
proceedings before the Board. For ex 
ample, in determining if the contract has 
been breached, the court must construe the 
contract. But 
ing upon the Board in 
that entertains 
contract 


its construction is not bind- 


any action which 
agency involving the 


Likewise, since such actions for 


Same 


breach of contract arise under state law, it 
is the state statute of limitations which is 


applicable rather than that provided in the 


The 

may 
been pending before the Board is not to be 
excluded in tolling the state statute of limi 
tations applicable in a 


First 


RLA* 


of time 


(Sec 3, 
during 


(q)). 
which a 


period 


case have 


court action, tor 


the petitioner before the court is not re- 


quired to have submitted his case to the 


Board—that is, he could have directly insti- 


[The End] 


% See case cited at footnote 76: Michel vv. 
Louisville and Nashville Railroad Company, 19 
LABOR CASES { 66,284, 188 F. (2d) 224 (CA-5, 
1951) cert. den., 342 U. S. 862, 71 S. Ct. 1005 
(1951); Kelly v. Nashville, Chattanooga & 8t. 
Louis Railway, 14 LABOR CASES { 64,323, 75 F. 
Supp. 737 (DC Tenn., 1948), set aside, 15 LABOR 
CASES { 64,746, Civil No. 603 (DC Tenn., 1948). 

% See, for example, Kendall v. Pennsylvania 
Railroad Company, 18 LABOR CASES { 65,994, 94 
F. Supp. 875 (DC Ohio, 1950) 

* See Oswald v. Chicago, Burlington & Quincy 
Railroad Company, 22 LABOR CASES { 67,311, 
200 F. (2d) 549 (CA-8, 1952). 

8™ See Condol v. Baltimore and Ohio Railroad 
Company, 22 LABOR CASES ‘ 67,169, 199 F. (2d) 
400 (CA of D. C., 1952) 

* See Kordewick case 


tuted action for damages.” 


cited at footnote 82 





The Revival of the Sherman Act 
and Its Application to Labor 


FEDERAL LAW IMMUNIZES CERTAIN UNION CONDUCT FROM INJUNCTION. 
THE AUTHOR EXPLORES THE POSSIBILITIES OF SEEKING REDRESS FOR 
SOME UNION TORTS, SUGGESTING AN INGENIOUS ANTITRUST APPROACH 


reed Sherman Antitrust Act of 1890° 
- made illegal every restraint or monopo- 
lization, or conspiracy to restrain or monop- 
olize, interstate or foreign’ commerce and 
was early construed to apply to labor 
organizations.” In the Danbury Hatters 
case* the Supreme Court upheld the lia- 
bility not only of the participants, but also 
of the union’s officers, for the boycott’s 
effect and, in addition, upon a theory of 
agency felt that the individual union mem- 
bers were also liable.* In the two Coronado 
Coal cases,® the union and its treasury were 
added to the list of those accountable for 
Sherman violations, while the 1914 Clayton 
Act® permitted private individuals to obtain 
injunctions in addition to their treble-dam- 
age remedy under the Sherman Act.’ 


The Norris-LaGuardia Act of 1932° 
struck at this source and method of liability 
by forbidding its attachment to officers, 
members and unions “for the unlawful acts 
of individual officers, members, or agents, 
except upon clear proof of actual participa- 
tion in, or actual authorization of, such acts, 
or of ratification of such acts after actual 
knowledge thereof.”*® In other words, lia- 
bility could be found but the finding had to 
be based upon “clear proof.” 

The Taft-Hartley Act,” in Section 301, 
made only™ unions liable for the breach of 
a collective bargaining agreement, and, in 
Section 303 (b), likewise made only * unions 
liable for damages due to the types of (sec- 
ondary) boycotts enumerated in 303 (a),” 
that is, torts.” 





126 Stat. 209, 15 USC, Sec. 1 and following. 

2The judicial development and _ statutory 
emasculation of this application has been 
traced by this writer in ‘‘Equity Versus Taft- 
Hartley Injunctions,’’ 24 Temple Law Quarterly 
277 (1950), reprinted in 2 Labor Law Journal 
444 (June, 1951). 

* Loewe v. Lawlor, 208 U. S. 274 (1908). 

4‘ Lawlor v. Loewe, 235 U. S. 522 (1915), where 
Mr. Justice Holmes wrote that “The court in 
substance instructed the jury that if these 
members paid their dues and continued to 
delegate authority to their officers unlawfully 
to interfere with the plaintiffs’ interstate com- 
merce in such circumstances that they knew 
or ought to have known, and such officers were 
warranted in the belief that they were acting 
in the matters within their delegated authority, 
then such members were jointly liable, and no 
others. ." Holmes felt that ‘‘defendants 
got all that they were entitled to ask in not 
being held chargeable with knowledge as mat- 
ter of law. It is a tax on credulity’’ to believe 
that the union members did not know of, and 
acquiesce in, what was going on. 

5 United Mine Workers v. Coronado Coal Com- 
pany, 259 U. S. 344 (1922); Coronado Coal Com- 
pany v. United Mine Workers, 268 U. S. 29 
(1925). 

* 38 Stat. 730, 15 USCA, Sec. 15 and following. 
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* Under Sec. 7 of the Sherman Act, any per- 
son, injured by reason of a violation of the 
statute, could sue for treble damages. Under 
Sec. 4 only the federal government could 
enjoin such a viojation, but, by Sec. 16 of the 
Ciayton Act, any person, firm, corporation or 
association, could obtain an injunction against 
threatened loss or damage predicated upon 
such violation 

847 Stat. 90, 29 USCA, Sec. 101 and following. 

* Statute cited at footnote 8, Sec. 6. 

#61 Stat. 136 (1947), 29 USCA, Sec. 
following. 

"In Sec. 301(b), a tnoney judgment is ‘‘en- 
forceable only against the organization as an 
entity and against its assets, and shall not be 
enforceable against any individual member or 
his assets.”’ 

"In Sec. 303(b), ‘‘the limitations and provi- 
sions of section 301'’ are made applicable to a 
suit under Sec. 303(a). 

™ These are verbatim as found in Sec 
(A-D) of the amended Wagner Act 

“ While a breach of contract is a tortious act 
at common law, it is a contract action under 
modern pleading and approach. The conduct 
proscribed under Sec. 303(a) is, however, 
tortious both at common lew and in modern 
pleading and approach. 
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Organizations 


By MORRIS D. FORKOSCH 


Professor of Law, 
Brooklyn Law School 


The over-all picture may thus be pre- 
sented as follows: In collective bargaining 
contract breaches the Taft-Hartley Act per- 
mits suits against unions only, and in such 
federal suits the Norris-LaGuardia Act’s 
Section 6 restriction is not applicable; ” 
when tortious union conduct is made the 
basis of a federal suit, then such conduct 
must be approached from two aspects—if it 
is of a type such is embraced within Section 
303 (a), then it is treated as are contract 
breach cases,” while if it is of a type not 
found enumerated in 303 (a), then it is 
treated, if arising out of a “labor dispute,” ” 
pursuant to the provisions of the Norris- 
LaGuardia Act. But assume the union con- 
duct may not be equated with, or subsumed 
under, any of these types or approaches? 

5 Sec. 301(e) of the Taft-Hartley Act, which 
states: ‘‘For the purposes of this section, in 
determining whether any person is acting as 
an ‘agent’ of another person so as to make such 
other person responsible for his acts, the ques- 
tion of whether the specific acts performed were 
actually authorized or subsequently ratified 
shall not be controlling."’ 

6 See footnotes 12 and 15. 

17 Sec. 13 of the Norris-LaGuardia Act defines 
this term for the purposes of this act. 

1% The Danbury Hatters case, cited at foot- 
notes 3 and 4, involved secondary boycotts of a 
type which are found in Sec. 8(b)(4) of the 
Taft-Hartley Act. Thus only the tnion is 
liable under Sec. 303, so that the Coronado Coal 
holdings, cited at footnote 5, are now rein- 
forced, while the Danbury holding as to mem- 
ber liability, is now statutorily reversed. 
However, the Danbury reasoning is not re- 
versed, for the question of liability (not lia- 
bility of the individual members) is still law 
in Sec. 303(a) of the Taft-Hartley Act The 
Danbury rationale may therefore be used in 
other situations, not covered by these several 
laws 

1% Milk Wagon Drivers’ Union v. 
Farm Products, 3 LABOR CASES { 51,104, 311 
U. S. 91 (1940), where Mr. Justice Black 
examined the history of the statute. If, how- 


Lake Valley 


Sherman Act 


The conclusion must be that a union (and 
its members) is liable under the pre-Norris- 
LaGuardia law so that the Danbury Hatters 
approach, if not holding, becomes applicable.” 
For example, to explore a few cases which 
point up this approach and these conclu- 
sions, the Norris-LaGuardia Act was held 
to embrace a secondary boycott situation, 
which arose out of a labor dispute, so as to 
refuse an injunction sought by the injured 
party; ” likewise was a criminal indictment 
dismissed because the three statutes—that 
is, Sherman, Clayton and Norris—consti- 
tute “a harmonizing text of outlawry of 
labor conduct;”™” however, if a 
operated with an entrepreneur to exclude 
other manufacturers’ merchandise from a 
geographical area, thereby aiding and abet- 
ting such businessmen who are violating 
the Sherman Act, the Norris-LaGuardia 
umbrella no longer shielded the union from 
the consequences of its unlawful conduct.” 
Injunctive and criminal relief was therefore 


union co- 


no longer available to the government or1 
an injured. employer, where the conduct 
was embraced within the labor-dispute pro- 
visions of the Norris-LaGuardia Act, al- 
though now, if an unfair labor practice 
under Section 8 (b) (4) of the amended 
Wagener Act, the government, acting 
through the National Labor Relations Board, 
may nevertheless obtain an injunction,” 

The major inference here drawn, from 
this brief review, is that none of the four 
above prevents the federal 
government or an individual from proceed- 
ing against a union when it outside 


acts discussed 
acts 
ever, the injured party sought damages today, 
could it not utilize Sec. 303 of the Taft-Hartley 
Act? 

2 United States v. Hutcheson, 3 LABOR CASES 
€ 51,110, 312 U. S. 219 (1941), where Mr. Justice 
Frankfurter also termed these laws ‘‘interlacing 
statutes,’’ which now “‘immunized trade union 
activities as redefined by the’’ Norris Act. The 
justice also stated that neither the government 
nor the employer could have sought an injunc- 
tion against the challenged union conduct 

*1 Allen Bradley Company v. International 
Brotherhood of Electrical Workers, 9 LABOR 
CASES { 51,213, 325 U. S. 797 (1945). Here the 
union had its members refuse to work on the 
“‘outside’’ merchandise See also United 
Brotherhood of Carpenters & Joiners v, U. 8., 
12 LABOR CASES { 51,341, 330 U. S. 395 (1947). 
Under Sec. 8(b)(4)(A) of the amended Wagner 
Act, such conduct is also an unfair labor prac- 
tice, and under Sec. 303(a) of that act, an 
injured party may sue the union for single 
damages. 

#For example, Sec. 10(h) of the amended 
Wagner Act excludes the limitations of the 
Norris-LaGuardia Act when the Labor Board 
requests an injunction to prevent the continued 
commission of an unfair labor practice by the 
union. 
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the provisions of its shield,” or comes with- 
in the prohibitions of a pertinent statute * 
or violates *a positive mandate of the 
United States.” The Norris-l.aGuardia 
Act is not, *“erefore, a total and all-inclu- 
sive shield, nor does the Taft-Hartley Act 
pre-empt the possible federal approaches 
directed against certain union conduct. It 
is only through a statutory or decisional 
enumeration of proscribed and permissive 
activities that unions and their members 
find a corridor of conduct which may be 
trod without legal fear. 


This corridor is not fixed and immutable. 
It is entirely possible that new legislation 
may additionally restrict or enlarge,” that 
judicial decisicns may develop unthought-of 
crossroads,” and that administrative deter- 
minations may be upheld as these agencies 
explore the general terms of an act.” It is 
this latter possibility which is the subject 
matter of this paper, predicated upon the 
historical bases developed above. Further, 
it is by analogy that such possibility is 
examined,” which therefore by-passes the 
Labor Board here, although it may become 
the key in a possible future application.” 


The analogy involves the proceeding 
brought by the Federal Trade Commission, 
pursuant to complaints dated September 24, 
1952, against two major liquor corpora- 
tions,” seeking to establish the principle 
that price agreements among competing 
subsidiaries of a parent corporation violate 
the antitrust laws just as effectively as if a 
conspiracy existed among independent com- 
petitors. The complaint against each al- 


33 See footnote 21. 

** See footnote 22. 

*For example, Graham v. 
Locomotive Firemen & Enginemen, 17 LABOR 
CASES { 65,399, 338 U. S. 232 (1949), referring 
to Steele v. Louisville & Nashville R. R. Com- 
Pany, 9 LABOR CASES { 51,188, 323 U. S. 192 
(1944), and Tunstall v. Brotherhood, 9 LABOR 
CASES { 51,189, 323 U. S. 210 (1944). 


* For example, the continual amending of 
the Wagner Act, first in 1947, then in later 
years, and even now being discussed in the 
Eighty-third Congfess. Senator H. Alexander 
Smith, in United States News & World Report, 
February 27, 1953, p. 25, stated he was ‘‘sym- 
pathetic’’ to a proposal to bring unions under 
the antitrust ia-ws. 


* See this writer's 


Brotherhood of 


“Compulsory Arbitration 
and the Taft-Hartley Act,"’ 51 Columbia Law 
Review 993 (1951). developing a _ possible 
‘‘sleeper’’ in Secs. 201-205 of the Taft-Hartley 
Act. 

* The Labor Board is doing just this in its 
numerous decisions. This aspect need not be 
explored further here. 

* For example, the method utilized 
article cited at footnote 27. 
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in the 


that “The centralization of control 
has vested respondents with 
tends toward monopoly” 
proscribed by Section 5 of the Federal 
Trade Commission Act; that the actions 
of the respondents have been directed to- 
wards price-fixing,” as well as other illegal 
conduct; that the parent and its subsidi- 
aries “conferred with another 
and others,” have “met with one another 
and with retail liquor dealers and with 
representatives of” their associations, have 
“used common directors and officers,” etc., 
all directed towards the illegal enhancing 
of control, profits and prices; and that such 
actions “are against the public policy and 
the public interest because they have a 
dangerous tendency unduly to hinder com- 
petition and to create a monopoly . ait 

It will be noted that the fact that such 
allegations are not clear cut insofar as the 
particular subsidiary-parent-holding  rela- 
tionship, and only this, is the focal point 
of the inquiry, for the complaint alleges 
“others” have been conferred with, that 
meetings have occurred with retailers and 
retail association representatives, and the 
like. Only if these third parties were re- 
moved could a decision be rendered four- 
square upon the factual situation that 
holding companies and their subsidiaries are 
debarred from agreeing upon prices when 
the subsidiary companies market products 
which are in competition with one an- 
other.” It must, therefore, be assumed 
that such third parties are not involved; 
that only a parent-subsidiary relationship 
exists; that these subsidiaries compete with 


leged 
powe! 


which and is 


have one 


” For example, through a possible unfair 


an 8(b) sub- 
This is 


labor practice holding under 
division of the amended Wagner Act. 
not pressed in this paper. 

* The first suit is Dkt. No 
respondent is the Distillers Corporation-Sea- 
grams, Ltd., and its 21 subsidiaries, and the 
second is Dkt. No. 6048, against the Schenley 
Industries, Inc., and its eight subsidiaries 

*% Par. 5 in Dkt. No. 6048, and par. 6 in 
No. 6047. 

*% Cases cited at footnote 32, pars. 6(a) and 
7(a) respectively. The cubsequent quotations 
are from other subdivisions of these paragraphs 

* Cases cited at footnote 32, pars. 8 and 9 
respectively. 

*® According to the New York Times of Octo- 
ber 2, 1952, Mr. Lynn C. Paulson, the Federal 
Trade Commission attorney handling this case, 
felt that these complaints were sufficient to 
justify such holding, whereas, as has been 
here shown, the complaints included ‘‘others,"’ 
etc., so that, assuming all proof of internal 
price-fixing, an external conpiracy was still 
present. The complaints thus embrace two dif- 
ferent fact situations, and, until a trial dis- 
closes the proof admitted and the holdings 
thereon, no definite conclusion may be drawn. 
The theory, however, is still arguable. 
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United Press Photo 


This General Electric Company worker 
displays a rare combination of per- 
fect eyesight, limitless patience and 
steady hands. She is using ivory- 
tipped forceps to snap a one-inch 
square of glass into 1,100 tiny mir- 
rors so small that half a dozen can 
be placed on the head of a pin. 





one another in some manner; and that, as 
a conclusion, agreed-upon prices, that is, 
price fixing, between the parent on the one 
hand, and the subsidiary(-ies) on the other, 
or amongst the subsidiaries alone, are 


Section 5 violations 


* Newspaper cited at footnote 35 where Mr 
Paulson is alleged to have so stated. 


7340 U. S. 211, 71 S. Ct. 259, 261 (1951). 

“For example, the statutory and common 
law condemnation against minimum price fixing 
has been modified by legislation permitting 
states to enact retail minimum price-fixing 
legislation Minimum price fixing is thus not 
against public policy as expressed in modern 
legislation although. in the absence of such a 
statute, minimum price fixing would be so 
condemned. (We do not examine the common 
law on this subject, the Supreme Court decisions 
prior to the federal legislation permitting states 
to pass retail price-fixing legislation, the Su- 
preme Court’s nonsigner decision, and efforts 
to plug this gap.) The federal statutory per- 
mission requires state adoption by its own 
legislation, so that twin policies are required 
to remove the opprobrium of the common law. 
Nevertheless, it is now general knowledge. at 
least among lawyers, that retail price fixing 
appeals to many state legislatures 


Sherman Act 


This Federal Trade Commission com- 
plaint is admittedly” upon the 
language of Mr. Justice Black in Kiefer-Stew- 
art Company v. Joseph E 


where he countered the following argument 


based 
. fe ga - 
Seagram @& Sons, 


in this manner: 


that then 
status as ‘mere instrumentalities of a single 


makes 


“Respondents next suggest 
manufacturing-merchandising unit’ 
it impossible for them to have conspired in 
a manner forbidden by the Sherman Act. 
But this suggestion runs 
past decisions that common ownership and 


counter to out 


control does not liberate corporations from 
the impact of the antitrust laws. The 
rule is especially applicable where, as here, 
respondents hold themselves out as com- 
petitors.’ 


There is, however, a major differentia- 
tion to be made against the Kiefer-Stewart 
opinion as the basis for the instant FTC 
suit, namely, that that was a _ private 
treble-damage suit under Section 7 of the 
Sherman Act, with the conspiring parent- 
subsidiaries desiring to fix maximum (not 
minimum) prices above which the purchas 
ing wholesaler could not resell, and that it 
was against a refusal to sell, rather than a 
minimum price-fixing scheme per se, that 
the Supreme Court’s holding was directed 
In other words, the Supreme Court has not 
yet forbidden a parent-subsidiary arrange- 
ment to internally fix minimum prices, so 
long as these are externally available to all 
who desire to purchase, but ‘only directed 
its fire against a concerted parent-subsidi- 
ary refusal to sell one who desired to 
resell at a greater price.” There may be 
economic and legal justification for permit- 
ting a parent-subsidiary group to fix mini- 
mum prices,” for the good will allegedly 


The Kiefer-Stewart case did not involve this 
bad-now-good point of view, for there it was a 
type of conduct not embraced within the per- 
missions of federal and state laws, and still 
running counter to the common and statutory 
law against restraints and price fixings, which 
was _ involved. The Schenley and Seagrams 
proceedings here discussed thus have a different 
basis, with a different point of view, upon 
which to build. 

* For example, two situations present them- 
selves: (1) in a noncompeting, integrated set- 
up, where, in practical effect, it is a continual 
process but legally divided into several corpo- 
rate groups (This is not here involved.) and (2) 
where the parent, by purchases, etc., has be- 
come a holding company for two or more 
competing products. 

In (1), the economies of mass production are 
self-explanatory and understandable, and the 
justification need not be further explored. In 
(2) the economies of central! distribution and 

(Footnote continued on following page) 
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created may, legallly, be injured through 
price reductions in trade-marked products, 
but, conversely, albeit superficially, the 
greater the price the purchaser-vendor may 
obtain, on a resale, the greater, apparently, 
should be the product-enhancement value 
so created.” In any event, and disregard- 
ing any economic factors, in both the 
Kiefer-Stewart and the instant Schenley and 
Seagram cases, the subsidiaries were alleged 
to be competing with one another—at least 
insofar as the public knew. 


It is now possible to utilize this FTC 
approach and, by analogy, seek to apply it 
to labor. The hierarchy of labor organiza- 
tions, insofar as the American Federation 
of Labor and the Congress of Industrial 
Organizations are concerned, includes a 
local-international-AFL or -CIO arrange- 
ment; the independents follow suit to an 
extent, merely omitting the final step, that 
is, the AFL or CIO. Except for “federal” 
type unions, where the arrangement is 
local-AFL, in which event the AFL func- 
tions as does an international until the 
federal locai is absorbed by other inter- 
nationals or else develops into an inter- 
national itself, the great majority of 
American locals are tied together through the 
medium of their own internationals which, 
in turn, may or may not be grouped in the 
AFL, CIO, railroad brotherhoods, etc. 


It will be noted that, analogous to busi- 
ness concerns, an AFL and a CIO local 
may compete against each other for jobs 
and working conditions. In this respect 
there is therefore no similarity to the 
Kiefer-Stewart and FTC cases previously 
examined. When, however, the AFL or 
CIO is examined, the analogy unfolds in a 
clearer light. Thus, the “holding company” 
may be either the AFL (CIO) or its inter- 
national, with the subsidiaries either the 
international or the locals. In the case of 
the international-local analogy, all locals 





Trade unionism in the United States 
is @ means of protecting the indi- 
vidual against arbitrary rule and 
raising his standard of living. While 
it may not rank high for philosophy, 
it deserves high score on the latter 
count.—Professor Philip Taft of Brown 
University, quoted in CIO News. 





are, in theory, composed of members of 
like crafts, so that each international’s 
jurisdiction, nationally, filters down to its 
locals, locally. These latter are, in theory, 
noncompeting, since all their members seek 
to enjoy like conditions in like trades, etc. 
In an industrial union setup, the inter- 
national’s jurisdiction over an industry like- 
wise filters down to its local in a particular 
company or plant in that industry, with all 
members likewise seeking to enjoy like 
conditions, etc. In this international-local 
arrangement there is, although a holding- 
subsidiary likeness may be found, no com- 
petition amongst like locals, for the 
jurisdictional strings are stretched taut and 
permit of no such internecine fighting 
Insofar as this may result in a restraint 
upon commerce it is, therefore, a theoretical 
Sherman violation; in part because of the 
Norris-LaGuardia Act, however, no such 
condemnation may be visited upon 
“restraining” groups when they act within 
the scope of their “authorized” fields; if, 
however, they stray from their reservation, 
they are now held to violate the law.” 


these 


The AFL- or CIO-international arrange- 
ment creates a different problem. 
ordinarily obtain their from the 
parent international and are subject to its 
internal discipline,” whereas the AFL 
(CIO) obtains its powers from autonomous 


Locals 
powers 





(Footnote 39 continued) 

collective management have not been com- 
pletely explored, but sufficient has been written 
to indicate that possibilities here exist to in- 
crease consumer enjoyment through quality or 
price considerations. For example, General 
Foods distributes noncompeting products be- 
cause of such factors; General Motors, Chrysler, 
Ford and others all produce competing lines 
of cars, etc., although not in the same price 
groups, and yet the economic justification 
therefor is admitted. 

The Schenley complaint, Docket No. 6048, 
however, aileged, in par. 2. that 86 proof and 
65 per cent whiskey was sold by the subsidi- 
aries, although under different brand names, 
while the Seagrams complaint alleged it to be 
86.8 and 65 respectively. In other words, the 
attempt is here made to overcome a product 
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differentiation and a necessarily required price 
distinction, thereby, in effect, creating an in- 
ference that the public is being price-defrauded, 
and that such a conspiracy restrains possible 
competition in price (quality being constant). 


“Of course, the producer may argue that 
consumer good will is thereby lost, for ex- 
ample, the refusal of the steel and auto pro- 
ducers (when price control was not present) to 
get all the market would give, and also contend 
that a mass market (with consequent produc- 
tion economies) cannot be obtained by price 
increases. 


® See footnote 21. 

“ See, for example, discussion in this writer's 
‘Internal Affairs of Unions: Government Con- 
trol or Self-Regulation?’’ 18 University of Chi- 
cago Law Review 729 (1951). 
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internationals which control® their “supe- 
rior” and, despite its powers of expulsion,” 
cannot do much more.” The internationals, 
therefore, are in effect independent groups 
of workers which have agreed to present 
a united front for limited purposes, for 
example, national legislation. These inter- 
nationals are still not “content,” that is, 
they still seek to obtain greater jurisdiction 
and to coalesce the gains previously made. 
Additionally, new problems arise almost 
daily. For example: In what category of 
craft or industry do (say) plastics fall? 
How do atomic energy plants fit in the 
over-all scheme of unionism? Who con- 
trols the assembly or dismantling of items 
and plants utilizing two or more crafts or 
industries? The list of questions could be 
expanded, but sufficient is here 
to present the problems in issue. 


disclosed 


In other words, jurisdictional problems 
within the AFL (CIO) hierarchy may 
arise with, for example, two internationals 
both claiming jurisdiction over the same 
Thus, in United States v. Hutcheson,“ 
the United Brotherhood of Carpenters & 
Joiners and the International Association 
of Machinists, both AFL affiliates, claimed 
jurisdiction over the erection and dis- 
mantling of certain machinery, the Car- 


jobs. 


penters striking and boycotting the employers 


who gave the work to the Machinists.” 
A Sherman prosecution followed but, hold- 
ing the “three interlacing statutes’—that 
is, the Sherman, Clayton and Norris-La- 
Guardia Acts—permitted a union to act 
“in its self-interest” without fear of anti- 


“It is generally agreed that such control is 


found and exercised more in the AFL hierarchy 
than in the CIO, although recently elected 
President George Meany apparently intends to 
‘‘do something" about this. See, for example, 
footnote 44. 

“For example, 
AFL to its longshoremen’s 
“clean house’’ or be expelled from the 
eration. 

“For example, the United Mine Workers, 
which has played an ‘in again-out again 
Finnegan’'’ game with both the AFL and the 
CIO over the past decades. Obviously the in- 
ternational must be strong in its own right 
for, if a ‘‘dependent’’ union, as Professor Hoxie 
has illustrated it, this severance of a union’s 
umbilical cord proves fatal. 

* Cited at footnote 20. 

‘*Mr. Justice Frankfurter referred to the 
employer's agreements with both unions where- 
by the disputed jobs had been given to the 
Machinists, ‘‘and the Carpenters agreed to 
submit all disputes to arbitration. But in 1939 
the president of the Carpenters, their general 
representative, and two officials of the Car- 
penters’ local organization—the four men under 
indictment—stood on the claims of the Car- 
penters fcr the jobs.’" The strike, picketing 
and boycotting followed. 


the ultimatum given by the 
international to 
fed- 


Sherman Act 


trust penalties, Mr. Justice Frankfurter 
affirmed a dismissal of the indictment.” 
The decision was not unanimous, and the 
majority opinion was agreed to by only 
five of the justices, a bare majority, al- 
though Mr. Justice Stone concurred in the 
decision but wrote his own concurrence. 
Mr. Justice Murphy took no part in the 
case while Mr. Justice Roberts, with whom 
the Chief Justice agreed, dissented in a 
separate opinion. Briefly, Mr. Justice Stone 
felt that an essentially local matter should 
not be prosecuted under a national law,” 
thereby finding “no occasion to consider 
the impact of the Norris-LaGuardia Act 
on the definition of participants in a labor 
dispute in the Clayton Act, as construed 
by this Court in Duplex Printing Press Co 
v. Deering ... an application of the Norris- 
LaGuardia Act which is not free from 
doubt and which some of my brethren 
sharply challenge,” while Roberts and 
Hughes felt that not alone did the indict- 
ment “undeniably charge a secondary boy- 
cott, affecting interstate commerce,” but 
that no “implied repeal” of the Sherman 
Act’s prohibitions could be found in the 
Norris-LaGuardia Act.” 


These competing internationals may be 
analogized to the competing subsidiaries in 
the FTC 
although, in the latter, the antitrust viola- 
tion was a restraint of trade through 
price-fixing, whereas in the former the 
restraint is in the production and distribu- 
tion of the merchandise in interstate com- 
merce. Admittedly restraints exist in both 


cases heretofore discussed, 


* Among other things the justice stated that 
“The Norris-LaGuardia Act removed the fetters 
upon trade union activities, which according to 
judicial construction section 20 of the Clayton 
Act had left untouched, by still further narrow- 
ing the circumstances under which the federal 
courts could grant injunctions in labor dis- 
putes.’’ In other words, the Norris Act does 
not bar any and every prosecution or suit 
against unions, but only narrowed ‘‘still fur- 
ther,”’ and did not completely obstruct, the 
bringing of such prosecutions or suits. 

* He referred to his opinion in apex Hosiery 
Company v. Leader, 2 LABOR CASES { 17,063, 310 
U. S. 469 (1940), in which he developed this 
thesis at length. For a discussion of this case, 
see this writer's ‘“NLRB’s New Jurisdictional 
Rule on Secondary Boycotts,’ 2 Labor Lau 
Journal 247 (April, 1952). 

5° Immediately after this Hutcheson decision 
the Supreme Court, in United States v. Building 
& Construction Trades Council of New Orleans 
and United States v. United Brotherhood of Car- 
penters & Joiners, 4 LABOR CASES { 51,118, 313 
U. S. 539 (1941), reaffirmed the earlier approach 
To date the Hutcheson decision is still effective 
not having been limited away, modified or 
reversed. 











For the first time in twenty years, the 
Washington trend towards Socialism 
has been reversed. The Government 
has begun to withdraw from compe- 
tition with private enterprise. Price 
and wage controls have been lifted 
and a free market has been restored. 
[We have] a greater free- 


dom of enterprise than we have en- 
joyed at any time in the past two 
—Benjamin F. Fairless 


decades. 





situations, albeit the Supreme Court has 
granted its judicial imprimatur, subject to 
legislative reversal or modification, to the 
union’s restraint. This judicial approach 
was, however, based upon the formulation 
of a new “public policy of the United 
States,” as Frankfurter quoted, “and by its 
light established that the allowable area 
of union activity was not to be restricted” 
as previously done. Mr. Justice Stone felt 
this subject need not be investigated, while 
Roberts and Hughes decried this attempt 
“so radically to legislate where Congress 
has refused so to do.” Congressional, that 
is, national, policy is thus seemingly a 
major key to this immunization of union 
conduct under the circumstances here de- 
veloped. The union activities and conse- 
quences thereof, in the years since the 1932 
act and the 1940 Hutcheson opinion ap- 
peared, have resulted in numerous federal 
policy changes and enactments, for ex- 
ample, the Taft-Hartley Act of 1947. An- 
other indication of federal “change,” in the 
judicial and quasijudicial field, are the 
Kiefer-Stewart and the FTC approaches in 
antitrust suits and prosecutions. Thus, by 
analogy, the holding-subsidiary and the 
federal-international relationships in the 
antitrust field may be reviewed in the light 
of policy, purpose and conditions. 

The outstanding federal policy expres- 
sion in labor is, of course, the 1947 Taft- 
Hartley Act which, in Section 8(b)(4)(D), 
makes it an unfair labor practice for a 
labor organization or its agents to strike 
an employer, or induce his employees to 
strike, or to refuse to handle, etc., mer- 
chandise or perform services, where an 
object thereof is “forcing or requiring any 
employer to assign particular work to em- 
ployees in a particular labor organization 
or in a particular trade, craft, or class 


rather than to employees in another labo: 
organization or in another trade, craft, or 
class....”” A jurisdictional fight, as in 
the Hutcheson case between the Carpenters 
and the Machinists, whereby the innocent 
third-party employer suffers damage, is not 
alone proscribed as an unfair labor practice 
but under Section 10 (1) may be enjoined 
by the Board if no voluntary settlement is 
reached within ten days after notice that 
a charge has been filed,” and, under Sec- 
tion 303 (b), may be made the basis for a 
single-damage suit against the union and 
its treasury.” These types of union activ- 
ity “partake of the nature of some forms 
of illegal boycotts,”™ so that it is the 
policy of this country to prevent this form 
of conduct, either through a Board pro- 
ceeding, a court injunction cbtained by the 
Board or a private single-damage suit. 
These, however, are remedies directed pri 
marily, if not solely, against the offending 
local or international, depending upon 
which one has engaged in, or sparked, the 
activity. But what of the possibilities of 
the FTC holding-subsidiary analogy being 
now utilized in the field of labor? 


It should be emphasized, at this point, 
that no logical deductions are here being 
drawn. Rather, because of the analogical 
method utilized, this entire paper may be 
fantasy, rather than fact, although sufficient 
of a base is apparent, through the curling 
judicial and legislative smog, to permit 
tentative exploration of this antitrust pos 
sibility. Thus, for example, why need ar 
injured employer rely upon the Board to 
obtain an injunction? Or why be relegated 
to a single-damage suit? For, in the 
fashion developed above, the Hutcheson de- 
cision need not be re-examined or re- 
evaluated but limited to the law and the 
policy then existing, for different laws and 
policies today may suggest a change in the 
“interlacing” concept developed pre-1947 
and 1953. It may be that the international 
local and federal-international relationships 
are not susceptible of being analogized to 
the FTC’s approach to the business hold- 
ing-subsidiary arrangement, but the legal 
question is unsettled and is therefore here 
suggested and evolved to bring it more 
clearly into focus. The interested 
gator may continue with inferences 
conclusions based upon other factors and 
biases. 


[The End] 


investi 
and 





51 Subsec. D qualifies this prohibition by con- 
tinuing: ‘‘unless such employer is failing to 
conform to an order or certification of the 
Board determining the bargaining representa- 
tive for employees performing such work."’ 

5 Sec. 10(k). 
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53 The activity is made unlawful under Sec 
303(a)(4), while Sec. 303(b) gives the right 
to sue. 

% See discussion by Committee on Education 
and Labor, H. R. No. 245, 80th Cong., Ist 
Sess. (1947), p. 23 and following 
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Decisions of Courts and 
Administrative Agencies 








EGOTIATION of collective bargaining 

contracts is an exacting task. It takes 
skill, patience, tact, endurance and an under- 
standing of forensic psychology, among 
other things, and above all it demands a 
willingness to give and take based upon a 
real desire to come to an agreement. Man 
unions alike soon learn who 
their negotiators are and use them 
These men may or may not rank highly 
enough to be given authority to 
their principals to a binding agreement 
When they do not, frustration sometimes 
besets the bargaining sessions 


agements and 


best 


commiut 


Suppose, for example, that, after several 
weeks of negotiation, the bargainers finally 
work out a ¢ompromise, the foundation of 
balancing of a score 
of issues involving opposing interests. The 
is then approved, say, by 
The president 


which is a delicate 


oral agreement 
the union’s top authorities. 
ot the company, however, turns out to be 
unalterably opposed to the granting of some 
and he demands that it 
the contract is reduced 
The delicate 
and the negotiators must begin all 
again. It is at this point that frustration 
because from then on the company 
who lost 
feel somewhat 
will added to his 


minor concession, 


be stricken before 


to. writing balance is upset, 


ove! 


sets 1n, 
degree, 

union 
the 
point 


agent, has face to some 


insecure; the 
burden 


will 
agent have 
problem of wondering, as each new 
the company will 


its representative. As 


is raised, whether back 


up the word of 
negotiations drag on, the union heads may 
the 
trying to reach a meeting of 
In turn, the that the 

refusing io bargain may occur to the union 


wonder whether company is sincerely 


the 
company 1S 


minds 
idea 


The cases are legion on the above point, 
or some variation of it. Refusal to bargain 
is an unfair labor practice under the federal 
labor law for both the employer (Section 8 


Labor Relations 


(a) (5), NLRA) and the union (Section 8 (b) 
(3), LMRA) What is “refusal to bar 
gain”? The subjective intent of an em 
ployer (the party most often 
difficult if not impossible to ascertain in a 
His good faith, therefore, must 
tangible evidence avail 
“When the employer’s 


accused) is 


given case. 
be judged by the 
able. For example 
representatives are not given sufficient au 
thority to reach or conclude an agreement, 
is taken 
determining the presence or ab 
good faith in bargaining. Thus, 
if the negotiations with such representatives 
as the employer provides would clearly 
be unproductive because of such represen 
lack of authority, the 
lack of intent to reach an agreement is clear 


this fact into consideration by the 
Board in 


sence ol 


tatives’ employer's 
and indicates his refusal to bargain in vio 
lation of the Act.” (1 CCH Lapor Law 
Reports (4th Ed.) § 3120) 
This that 
must be represented by a negotiator 
full authority 


does not mean the employer 


having 


to conclude a binding collec- 


tive agreement, but where the only 
with such authority 
gaining 
aloof, bargaining is not being conducted in 
good faith. (Great Southern Trucking Com 
pany v. NLRB, 5 Lapor Cases § 61,025, 127 
F, (2d) 180 (CCA-4, 1942).) On the othe: 
hand, it has been held that an employer's 
recommended 


person 
attends none of the bar 


conferences and otherwise remains 


refusal to accept a contract 
by agents of both parties does not consti 
tute a refusal to faith, 
where the parties expressly agreed to re 
than 


bargain in good 


serve final approval to persons othet 
negotiations 


NLRB 1287 


those engaged in preliminary 
(Fort Industry Company, 77 
(1948).) 

One of the first cases on the point was 
Aguwilines, Inc., 2 NLRB 1 (1936). There 
the person with authority to enter the com 


pany into a binding was in an 
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other city. The representatives considering 
union demands were powerless. The Board 
held that since no amount of consideration 
of the proposals of the employees’ agents 
could have resulted in any agreement, the 
“bargaining” was a mere “blind to give pre- 
tense of bona fide negotiations.” 


In Webster Manufacturing Company, Inc., 
27 NLRB 1138 (1940), the employer con- 
ducted negotiations through a succession of 
company officials, each of whom in turn dis- 
claimed authority to conclude a collective 
bargaining agreement. The Board said: 
“At no point during the negotiations were 
the unions certain that they were dealing 
with a spokesman of the management who 
was empowered to speak authoritatively or 
to act effectively; at no time were they 
assured that the representatives of the 
[company] with whom they conferred 
could do more than voice approval or dis- 
approval; in no instance were they per- 
mitted to believe that an understanding, if 
reached would be concluded in an effective 
and binding agreement. Such a course of 
conduct does not meet the obligations im- 
posed.upon an employer to bargain collec- 
tively in good faith.” 


In Hirsch Mercantile Company, 45 NLRB 
377 (1942), repeated union proposals were 
rejected by management representatives 
who did not take part in the negotiations. 
Refusal to permit union agents to meet 
with these men was said to be a refusal 
to bargain in good faith. 


The talkfest problem,—Some employers 
make the mistake of thinking that so long 
as they are willing to continue talking 
things over with the union they are not 
refusing to bargain. This, of course, does 
not work. In S. S. Allen & Company, 1 
NLRB 714 (1936), the Board “To 
meet with the representatives of his em- 
ployees, however frequently, does not nec- 
essarily fulfill an employer’s obligations 
A construction of the collective bargaining 
provision which overlooked the requirement 
that a bona fide attempt to come to terms 
must be made, would substitute for non- 
recognition of the employees’ representa- 


said: 


tives the incentive to hamstring the union 
with endless and profitless ‘negotiations’. 
In the absence of an attempt to bargain 
in good faith on the employer’s part, it is 
obvious that such ‘negotiations’ can do 
nothing to prevent resort to industrial war- 
fare where a dispute of this nature arises.” 


In United States Gypsum Company, 94 
NLRB 112 (1951), the Board pointed out that 
“surface” bargaining shows lack of good faith. 
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cases 


Harnischfeger Corporation, 9 NLRB 
(1938), is representative of severa! 
making clear the fact that willingness of the 
employer to hold repeated meetings with 
the union to talk over contract proposals 
does not refute a charge of refusal to bar- 
gain where the whole conduct 
indicates that the employer has no inten- 
tion of making a good-faith effort to arrive 
at an agreement. This ruling by the 
has held up in the courts in such cases 
NLRB v. Union Manufacturing Company, 
Laspor Cases { 65,553, 179 F. (2d) 
(CA-5, 1950), and NLRB v. Highland Park 
Manufacturing Company, 2 Lapor Cases 
7 18,581, 110 F. (2d) 632 (CCA-4, 1940) 


course of 


Soard 


a 
l 
5] 


Many pretexts, excuses, evasive tactics, 
delaying actions and other methods of post 
poning entrance into a collective bargaining 
agreement have been tried 
without success. 


by employers 


Good faith is the test —Despite the above- 
cited cases and a host of others in accord 
with them, most employers conduct nego- 
tiations with a desire to come to an agree- 
ment with the 
But even the intentioned 
and most highly skilled negotiators often 
encounter difficulty in reaching what they 
consider fair terms, And this is as true 
of employer agents without authority to 
enter into a binding agreement as of those 
with such authority. It must be remem- 
bered that the test of whether an employer 
is refusing to bargain is good faith. Failure 
to invest an agent with power to bind is 
merely evidence of lack of good faith. If 
other evidence proves the employer’s good 
faith, lack of authority in his agent would 
ordinarily not be 


representatives of their 


employees. best 


determinative of the 
refusal-to-bargain issue 


The latest cases.—Two new cases help 
to iliustrate opposite sides of the issue. In 
Capital Transit Company, 2 CCH Lapor Law 
Reports (4th Ed.) $12,667, 106 NLRB, 
No. 29, decided July 15, 1953, the em 
plover’s agent entered into a final firm oral 
agreement with the union, but the employer 
refused to contract in 
The 
bargain. The 
employer contended that no binding agree- 
ment had made, that its 
agent had authority only to make recom- 
mendations and that the union knew the 
agent’s terms were subject to ultimate ap- 
proval or rejection by the president of the 
company. 

The trial examiner who heard the case 


was of the opinion that the company had 
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execute a written 
conformity with the parol agreement 
union charged a refusal to 


been negotiating 
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NLRB Member Philip Ray Rodgers 
and his chief legal assistant, Thomas 
McDermott, will lecture on labor law 
at National University’s Law School 
in Washington, D. C., beginning this 
academic year. Mr. McDermott will 
conduct a regular course; Mr. Rodg- 
ers will lecture occasionally. Next 
year, National University plans to 
add labor law courses to its curricu- 
lum on the graduate level in the law 
school. 





not failed to bargain in good faith. The 
negotiators for both the employer and the 
union were without power to bind and each 
knew of this limitation of authority in the 
other. The president’s refusal to accede 
to the terms of the oral agreement was not 
violative of the law unless it was proved 
that the refusal was made in bad faith and 
there was no intention to accept the agent’s 
recommendations, whatever they might be. 

The agreed. It clear from 
the record that the agent had _ sufficient 
authority to make tentative commitments 
and that there was a strong likelihood that 
these would be accepted by the employer. 
The agent had “extensive” authority, and 
the fact that he did not have plenary au- 
thority was not proof of lack of good faith 
in the company. 


Board was 


The second case, Lloyd A. Fry Roofing 
Company, 2 CCH Lapor Law Reports (4th 
Ed.) § 12,668, 106 NLRB, No. 34, decided 
July 17, 1953, is interesting because it was 
decided only two days after the Capital 
case, involved substantially the same ques- 
tion and was decided the opposite way. 

The union in the Fry case charged that 
the employer “did not invest any agent 
with authority to accept or reject bargain- 
ing proposals or otherwise to negotiate and 
to conclude a collective bargaining agree- 
ment with the Union.” 

The company’s agent was an attorney re- 
tained for the purpose of negotiating with 
the union. He turned out to be little more 
than a messenger or go-between 

The trial examiner who heard the 
held that the company was not bargaining 
faith. He 


case 
in good said: 

“Bargaining connotes a meeting between 
equals and neither party discharges the 
obligations imposed upon him by statute by 
merely providing an ear to which demands, 
requests, or suggestions can be made. In 
this case the Union, by virtue of the Act, 
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had a right to meet with some representa- 
tive of the management who could be per- 
suaded to effective action. This is not to 
say that the Act requires bargaining repre- 
sentatives to be invested with plenary au- 
thority, commissioned to accept or reject 
proposals instantly and fully authorized to 
enter into final and complete agreements 
at the bargaining table. It does mean, how- 
ever, that employers and unions alike, in 
order to discharge the duty 
statute to bargain in good faith, must send 


imposed by 


to the bargaining table representatives in 
vested with an authority comparable to that 
which would be given to any other 
sentative of the party who 
sioned to seek agreement in important mat 
ters of It does appear that 

[the company’s agent] authorized to 
conclude agreement with the Union on the 
basis of the 
But he lacked authority to vary 
written instrument, 
tentatively 


repre 
WasS Commis 
business, 
Was 
[company’s] counter- 
proposal 
from that 
extent of 
until some official in Illinois [the case arose 
in California] agreed to it 


even to the 
agreeing to a change 


By this process 
of long-distance bargaining the Union 
deprived of the opportunity to meet its 
opposite number across the table and its 
situation could hardly have been worsened 
had the .. . [company] insisted that nego 
tiations be carried on through the medium 
of the Post Office. I 
defense to the 


Was 


consider it to be no 
[company] that the 
Union negotiators may not have been com- 
missioned to enter into a final and binding 
agreement without 
membership The representatives were 
persons, of influence and authority in their 
organization and agreements with them, 
even tentative in nature, reasonably prom 
ised completion.” 

The ordered the em 
ployer to “take the following affirmative ac 
tion which the Board finds will effectuate 
the policies of the Act 

“(a) Upon request, collectively 
in good faith with [the union] as the 
exclusive representative of all its employees 
in the appropriate unit in respect to rates 
of pay, wages, hours of employment, and 
other conditions of employment, designat 


reference to the Union 


Board agreed and 


bargain 


ing as representative for purposes of nego 


tiation one possessing authority to 


reach 
and if an 
to embody the 
understanding in a signed agreement. 
“(b) Post it at plant 
notice attached 
“WE WILL 


request, with 


with the Union 


understanding is 


understanding 
reached 


copies of the 
hereto 
bargain 


collectively, upon 


[the union] and desig- 
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Every man must finally see the neces- 
sity of protecting the rights of others 
as the most effectual security for his 
own. —Thomas Paine 





nate as our negotiator an individual author- 
ized to reach an understanding with that 
organization with respect to rates of pay, 
wages, hours of employment, and other 
conditions of employment, and if an under- 
standing is reached, we will embody such 
understanding in a signed agreement.” 
The question, “How much authority do 
negotiators need?” asked rhetorically in 
this discussion, has not received a direct 
Probably no such answer can be 
given, Even the Board dodged it, in the 
Fry case with the statement: “We think 
that the authority that must be vested in a 
party’s representative in bargaining nego- 
tiations is not readily susceptible to general 
definition; the more realistic way to ap- 
praise this question, in our view, is to 
consider the facts of the particular case.” 


answer. 


Union refusal to bargain.—Since the 1947 
Taft-Hartley amendments te the NLRA, 
Section 8 (b) (3) of the act has made it 
an unfair labor practice for a union “to 
refuse to bargain collectively with an em- 
ployer, provided it is the representative 
of his employees “” On many 
sions the Board has found unions in viola- 
tion of this section of the act (not, however, 
for lack of authority in the union negotiators). 


occa- 


For example, in Penella v. International 
Union, UMW, 17 Lapor Cases { 65,591, 88 
F. Supp. 935 (DC D. of C., 1950), the 
Board sought and obtained an injunction 
against a union on the ground that it had 
refused to bargain by insisting upon an 
illegal union-security clause and a right-to- 
strike clause. The court said: “Good faith 
does not permit such extraneous and un- 
lawful provisions to be insisted upon by 
an employee group as a condition of a wage 
agreement. To include such _ provisions 
would be tantamount to nullifying any 
agreement reached at its birth, and thus 
to defeat the purpose of the Act to ac- 
celerate and lessen interruption of the free 
flow in commerce of commodities vital to 
the nation’s welfare. The insistence 
here is for provisions which been 
interpreted by a union as authorizing it and 
its representatives, at the whim of its lead- 
ers, without limitation, to order its mem- 
bers collectively to refrain from work and 
paralyze an industry vital to the economy 
of the nation.” 
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have 


The court also held that it was an unfair 
labor practice for the union to refuse to 
answer the request of the employers in- 
volved for a collective bargaining con 
ference. 

In American Newspaper Publishers Asso 
ciation v. NLRB, 20 Lapor Cases { 66,691, 
193 F. (2d) 782 (CA-7, 1951), it was held 
that union refusal to sign a 
more than 60 days’ duration 
lawful refusal to bargain where there was 
no lawful or reasonable justification for 
such a limitation, since under it the union 
could call a strike, ostensibly with regard 
to economic matters otherwise settled in 
the cancellable agreement, in order to force 


contract of 
was an un 


the employer to maintain closed-shop con 
ditions. 

Inclusion of a “separability” clause along 
with an illegal closed-shop provision does 
not remove a union’s bargaining 
from the lack-of-good-faith 
cording to Fairmount Construction Company, 
95 NLRB 969 (1951). 
upon an illegal hiring hall is unlawful 
(American Radio Association (CIO), 82 
NLRB 1385 (1949).) 

In Rabouin, d. b. a. Conway's Express 7 
NLRB, 21 Lapor Cases ¥ 66,836, 195 F. (2d) 
907 (CA-2, 1952), the Board found that a 
union demand for an employer performance 
bond was not with the 
obligation to bargain. The trial examiner’s 
finding that the demand for the bond was 


position 


category, ac 


Similarly, insistence 


consistent union’s 


made as a condition for settlement of a 
strike, rather than as a condition for ente1 
ing into an agreement, was rejected by the 
Board. The demand was proscribed by the 
act. Because the employer had repeatedly 
violated the contract, the 
bond was said not 
able, but the tendency of 
to delay or impede bargaining 
them improper, the Board added 


request for the 
to have been unreason- 
such proposals 


renders 


Some union stubbornness is tolerated as 
it is in the case of employers. Insistence 
upon specific contract provisions is not, in 
itself, refusal to bargain, provided there 
is over-all good faith, according to Nattonal 
Maritime Union, 78 NLRB 971 (1948) \ 
demand that the employer sign an associa 
tion-wide agreement to which he was already 
a party was not unlawful in Rabouin, cited 
above. 


The Nattonal Maritime Union opinion also 


states that a strike to enforce demands after 
a bargaining impasse has been reached is 
not unlawful, nor does it justify a refusal 
to bargain on the part of the employer, 
according to Old Town Shoe Company, 91 
NLRB 240 (1950). 
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It should be emphasized that in most if 
not all of these and other cases where em- 
ployers or unions unlawfully refuse to bar- 
gain, the findings of the NLRB and the 
courts are conclusions of law 
faith” found to be lacking is legal 
faith. No morally wrongful act or omis- 
sion is implied. As District Judge Keech 
put it in the Penello opinion: 
lack of faith in 
insistence I do not mean that it is 
with ‘evil purpose’, but merely that it is an 
insistence on inclusion of provisions with- 
our the proper negotiation be- 
tween the parties which may constitute a 
bar to effecting 


The “oood 
good 


“By finding good such 


done 


scope of 


an acc¢ rd x 


A‘leged Union Featherbedding 
Held Not Unlawful by NLRB 


Section 8 (b) (6) of the Taft-Hartley Act, 
tue so-called featherbedding prohibition of 
the law, makes it an unfair labor practice tor 


a union to “cause or attempt to cause an 
employer to pay or deliver or agree to pay 
or deliver any money or other thing of value, 
in the F 


which are not performed or not to be pet 


natuire of an exaction, tor services 


f rrmed e 


Just what does that section of Taft-Hartley 
prohibit? This question has perplexed every 
one interested in labor law for a number of 
The United States Supreme Court, 
in Gamble Enterprises, Inc., 23 LABor ¢ 
{ 67,437, 345 U. S. 117, March, 


It was ruled there that 


years. 
ASES 
decided last 
velnoed to answer it 
the law does not 


apply to payments for 


services actually performed or to be pet 
ormed by employees. Whether the employer 
needs or wants the services was said to be 


beside the point, Gamble involved a theater 
orchestra which, prior to Taft-Hartley, had 
duties—that is, 


received pay for “stand-by” 


for doing nothing, The act clearly outlawed 


this practice, and thereafter the orchestra 
offered to play 
employer resisted because such music would 
detract than add to the 
of theater performances in the circumstances 
of the The Court indicated that it 
sympathized with the theater owner’s pre 
dicament, but it agreed with the NLRB that 


did not forbid the union’s act 


music for its money Che 


from rather value 


case. 


the law 


Despite that decision, however, from time 
tc: time employers appeal to the NLRB to 
them from the burden of alleged 
eoercion to unwanted or un 


Two 


relieve 
union hire 


needed workers. recent cases are in 


point. 


Labor Relations 


A case of too much projection.— The evi 
dence in Administrative Decision of the Gen 
eral Counsel, 2 CCH Laspor LAw Reports 
(4th Ed.) § 12,789, Case No. 771, August 
17, 1953, showed that the projection equip- 
ment in the moving picture theater involved 
could be operated by one projectionist. The 
union demanded that two be employed. The 
NLRB General Counsel refused to permit 
the issue to go to the Board. He cited the 
Gamble case as authority for the fact that the 
had not Section 8&8 (b) (6), 
since the second projectionist actually pet 
formed there 
ding, it was not of the type 
Taft-Hartley. (A 
against the union on other 


union violated 


services. If was featherbed 
forbidden by 
issued 


complaint was 


grounds. ) 


The helper who helped not.—A_ plumbin, 
and heating contractor was involved in Ad 
ministrative Decision of the General Counsel, 
2 CCH Lapor LAw Reports (4th Ed 
{ 12,795, Case No, 780, decided August 27, 
1953. He charged that a union was illegally 
featherbedding when it required an electrical 
maintenance elec 
install a tem 


subcontractor to hire a 
trician to help an are welder 
porary outlet. The complainant 
was particularly incensed because, while th 


electrical 


actual job done by the arc welder took only 
four hours, the maintenance elec 

Duties 
performed by the unwanted employee couk 
and should have 


workers, the contractor 


three o1 
trician was employed for three days 
been handled by othe 
contended 

refused to 


Again the Counsel 
1 


issue a complaint and cited the Gamble case 


General 
in support of his ruling. It was also pointed 
out in the decision that the employer ones 
asked the unwanted electrician to perform 
Further, it 
point in the case the 


a service, which he did 
that at 
employer admitted that a certain part of the 


was 
noted one 
services performed by the worker was vital 
to the job Since 
formed, therefore, there had been no viola 
tion of Section 8 (b) (6) 


, 
work was actually pet 


Neither of the two recent cases appears 
The General Counsel 
that 


the projectionist and the maintenance elec 


as strong as Gamble 
seemed to place emphasis on the fact 
trician actually performed services. In Gam 
ble, the Supreme Court majority 
that bona fide willingness to 
the case outside Section 8 (b) (6) 
to be 
would cling to its position in a case 


indicated 
pertorn tool 
It remains 
seen, however, whether the Court 
where 
it was patently impossible for the employe: 
to utilize the 


services of the unwanted 


for example, as in the projectionist 


wor ker . 


case if the projection booth were smal! 


enough to admit only one employee. 
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FLSA Folk Song 


Mountain-country balladeers and collec- 
tors of fo!k lore almost got a subiect worthy 
of preservation in song and story recently. 
Two elderly citizens of the Virginia back- 
woods, a retired coal miner and his wife, 
sued their former employers, two men in 
the timbering and sawmilling business, for 
more than $20,000 for violation of the Fair 
Labor Standards Act's minimum-wage and 
overtime provisions. They lost the case, 
and possible immortalization in the verse 
of a guitar-playing ballad writer, when 
District Judge Barksdale denied their claim 
in Shupe v.. Day, 24 Lasor Cases { 67,812 
(DC Va., 1953). 


The employers cut and sawed timber for 
customers in several states outside Virginia, 
and there was no doubt they were engaged 
in interstate commerce and in the produc- 
tion of goods for commerce. The FLSA 
applied to them on all fours. Their involve- 
ment in the Shupe case had its origin in the 
fact that the Virginia mountain country, in 
places, is sparsely inhabited, and they had 
learned from experience that it was unsafe 
to conduct operations in desolate areas, 
because vandals preyed upon mills too re- 
mote from human habitation. The mill in 
the instant case was located in a particu- 
larly desolate area on a mountainside, miles 
from any residence. To discourage vandals, 
a modest residence was erected. To induce 
someone to occupy it, the shack was fur- 
nished as living quarters without charge 
and $75 a month was paid as wages. In 
addition, when the mill was operating, the 
occupant was paid $25 a month more to 
clean sawdust and bark from the saw. The 
original occupant eventually balked at this 
solitary, low-pay life, and quit. 

On February 28, 1951, the plaintiffs were 
induced to take over the job. The 74-year- 
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old husband had not worked for two years, 
and his wife was ill. Their only income was 
a $30.80 a month old age pension. Efforts 
to get help from the United Mine Workers’ 
Relief Fund had failed. Their rent was 
unpaid, and they were threatened wit! 
eviction To them, the offer of free rent 
and extra money may have looked good 
They moved to the lonely mountain 


One complication developed immediately 
The husband would jeopardize his social 
security entitlement if he earned $50 a 
month or more The employer took care 
of this difficulty by putting the man on the 
payroll for $49 a month and the wife for 
the balance. The employers’ records and 
the checks with which the couple was paid 
bore the notation “Watching at the Mill.” 


To get the extra $25 a month when the 
mill was operating, the man was required 
to spend about 90 minutes a day cleaning 
up. At other times, he was required only 
to live at the shack. He could and did go 
to nearby communities to do casual work. 
The wife was required to do nothing what 
ever. 

The second and final difficulty in the re 
lationship arose when the wife learned that 
taxes were being withheld from the wages 
by the employer. She may have thought 
the employer was defrauding her, although, 
of course, the withholding was required by 
law. In any event she sought legal counsel, 
and the lawsuit was begun. 


The old couple moved from the mountain 
side shack on July 30, 1952, after having 
spent a total of 518 days there. They had 
been paid the $75 18 times for a total of 
$1,350. The opinion in the case does not 
reveal how often the extra $25 was paid 


Considering their poverty, the amounts 
for which the man and wife sued must 
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have represented a fortune to them. He 
asked tor $10,145; she $10,030. 
These sums were said to be due under the 
Fair Labor Standards Act. Included: hourly 


asked for 


pay for an undisclosed number of hours at 
the legal rate of 75 cents, overtime pay and 
liquidated damages. The employers stood 
to lose, in addition, attorneys’ fees, interest 


and costs. 


The sued for is 
works out to more than 75 cents per hour 
plaintiff, 24 


a week, during the 


amount interesting; it 


tor each hours a day, seven 


] 


days entire duration of 


their 518-day stay at the shack 


Unhappy ending.—The action failed and 
was dismissed with costs to the plaintiffs. 
his may seem to have been the only equi 
table result possible on the facts given, but 
the case was by no means open and shut 
The elderly couple were listed on the pay- 
watchmen, and there is a line of 
cases clearly putting such employees with- 
in the FLSA. Judge Barksdale recognized 
his: “It is quite true that a watchman ot 


roll as 


guard employed in an operation engaged in 
commerce, is included within the coverage 
ot the Fair Labor Standards Act.” 


The trouble with the claim, the judge 
reasoned, was that the employees were not 
“work” within the meaning of 


The woman 


performing 
the term as used in the act. 
did nothing; the man was paid more than 
the act required for the cleaning chores he 
performed. 


“Tt is my conclusion,” the court said, 
“that [the husband] did not com«e 
within this definition [of work in FLSA] 
No physical or mental 
quired of him (other than 
the sawdust for which he 
pensated), and with this exception, nothing 
that he did 
the employe 


exertion was re 


cleaning away 


was amply com- 


was controlled or required by 


“As was said in Armour v. Wantock, 326 
S. 126, 133 [9 Lapor Cases § 51,184] 


chooses. 


‘Of course, an employer, if he 
mav hire a man to do nothing, or to do 
for something to happer 
other 
readiness to 


nothing but wait 


Refraining from activity often is a 


factor ot instant serve, and 


idleness plays a part in all employments 
in a stand-by Readiness to serve 


hired, 


capacity. 


may be quite as much as service 
itself, and 
threats to the 
property may be treated by the parties as 
a benefit to the employer. Whether time is 


pent predominantly for the employer's bene 


time spent lying in wait for 


safety to the employer’s 


Wages . Hours 


fit or for the employee's ts a question depend 
ent upon all the circumstances of the 
(Italics mine.) 


case 


“It seems to me that the last sentence of 
this quotation fits our situation like a glove 
Under all the circumstances of this case, | 
do not feel any doubt, and therefore con- 
clude, that 
spent predominantly for his employers’ 
benefit, but definitely and profitably 


spent for the benefit of himself.” 


. . [the man’s] time was not 


Was 


Extend Compliance Deadline 
for Wage-Hour Law Exemption 


Executive, administrative and professional 
employees are exempt from the Fair Labor 
Standards Act if their employers meet cet 
tain conditions imposed in regulations of the 
United States Wage 
and Hour Some time ago Wag 
and Hour Administrator William R. Me 
Comb announced that until 
October 1 this 
ployees for 


Labor Department's 


Division 


employers had 
year to reimburse these em 
nonallowable deductions and 
conform their policies to the Division Regu 
Part 541. This grace 
been extended to January 1, 1954, according 


McComb 


lations, period has 


to a recent announcement by M1 


cited 
white-collar 


The regulations 
that 
the categories 


require, among 


other tests, workers in 


“ 


mentioned be paid “on a 


salary basis.” In general, an employee is not 


considered to be paid “on a salary basis” 


if the employer makes deductions from his 


salary for absences or other reasons 


Florida Citrus Workers 
Are Subject to FLSA 


The leading industry in the sunshine state, 
Florida, is the growing and 
citrus fruit, primarily 
fruit. It is a big industry; it provides work 


for many employees, some full-time, some 


processing ol 


oranges and grape 


seasonal. Determination of which of these 
Fair 


impor 


any, are covered by the 
Standards Act has 


tant question to citrus growers and dealers 


workers, if 
Labor been an 


for many years. The question appears to 
least in part, 
Chapman, 24 


1953) 


last, at 
Durkin 7 


(DC Fia., 


have been decided at 
recent case 
“ASES { 67,783 


in a 
LABOR ( 


Agricultural employees are, generally, not 
covered by the FLSA. Section 13 (a) (6) 
exempts “any employee employed in agri 
culture.” Agriculture 
law by 


was defined in the 


3 (f), and the 
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Congress at Section 








definition is much broader than the one 
ordinarly applied to the word. Also, Sec- 
tion 7 (c) contains exemption language ap- 
plicable to the citrus industry: “. . . in 
the case of an employer engaged in the first 
of, or in canning or packing, 


processing 
perishable or seasonal fresh fruits . . . or 
in the first processing, within the area of 
production (as defined by the Adminis- 
trator), of any agricultural or horticuitural 
commodity during seasonal operations 
during a period of not more than fourteen 
workweeks in the aggregate in any calendar 
year . [is exempt].” 


The term “area of production” has caused 
much controversy in determinations by the 
FLSA administrator and the courts as to 
who is and who is not covered by the act. 
On October 22, 1938, the administrator first 
defined the “area of production.” From 
time to time thereafter, he amended the 
definition. The courts took issue with him 
on several occasions. Finally, the problem 
was presented to the United States Su- 
preme Court. On June 5, 1944, the Court 
decided in Addison v. Holly Hill Fruit Prod- 
ucts, Inc., 8 LApor Cases 7 51,181, 322 U. S. 
607, that the definition was invalid because 
it contained a provision excepting estab- 
lishments on the basis of the number of 
persons employed. The Court that 
discrimination on the basis of size was im- 
proper, and that lines should be drawn on a 
geographical basis. The case was remanded 
to the district court “with instructions to 
hold it until the Administrator by making a 
valid determination of the area with all de- 
liberate speed, acts within the authority 
given to him by Congress.” The “deliber- 
ate speed” mentioned by the Court turned 
out to be a slow speed. It was nearly two 
and a half years later that the present regu- 
lations were issued by the administrator, on 
December 18, 1946. The current definition 
of “area of production” has withstood one 
court test in Tobin v. Traders Compress 
Company, 22 Lavor Cases §[ 67,140, 199 F. 
(2d) 6 (CA-10), decided September 2, 1952. 
Now District Judge Barker, in the Chap- 
man case, has added the weight of his opin- 
ion to that of the Traders Compress case to 
the effect that the administrator's definition 
is valid. 


said 


The Chapman case was difficult to decide 
in that the workers involved performed a 
variety of duties, and the operation of the 


business itself was complex. The opinion 
is unusually orderly and clearly written. 


In numbered paragraphs, the court laid out 
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the findings of fact and conclusions of law. 
Another the opinion is that it 
the Compress and no 

References to the statute 


feature of 
cites Traders case 
other. 
quent, but 

every point decided except the validity of 


the area-of¢production definition 


are fre 
other authority is lacking for 


The defendant engaged in what is 


called “bird dog” operations. He 


was 
located 
and purchased fruit which he subsequently 
sold to various Florida canning concerns 
fruit brought to the 
dealer’s place of business in Orange County 


Some of the was 
Some was purchased from packing houses 
Some was bought frem growers while stil! 
on the trees, and the defendant sent his owt 
harvesting crews into the groves to pick it 
Eventually, 95 per cent of the produce was 
shipped outside the state 

The employees were also in three cate 
gories. Some worked at the principal place 
of business: These included office workers, 
garage 
trucks, weighers of fruit 
borers. The 
ployer’s trucks. 
harvesting 
and riley drivers; 


mechanics for the dealer’s fleet of 


and common la 
drove the em 
there 
included 
the latter transported the 
picked fruit to a central concentration point 


second group 


Finally, were the 


crews: They pickers 


in or near the groves 

Judge Barker ruled that the defendant's 
business was in 
in the meaning of the Fair 
Act,” and that the 
“engaged in the production of goods for 


“interstate commerce with 
Labor Standards 
employees were eithe: 
commerce” or “in occupations closely re 
lated and directly essential to the productio1 
of such citrus fruit for commerce.” 


The agricultural exemption was found to 
apply to the pickers and riley drivers only 


Next the judge ruled on the area-of pro 
duction issue After declaring it valid, he 
said: “None of the defendant’s employees 
mentioned exempt from the 
overtime provisions of the Act by virtue « 
the provisions of the second clause of Se« 
tion 7 (c) i 


herein were 


The employer was found to have violated 
the FLSA’s Sections 7 and 15 (a) (2) 
(limitation of workweek, overtime 
Section 15 (a) (1) (transporting 
intended for 
and 15 (a) (5) 


pay); 
illegally 
goods interstate 


(record keep 


produced 
commerce) ; 
ing). 

The request of the Secretary of Labor fo: 
a permanent injunction against these viola 
tions was granted. 
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New Labor Law Harvest 
Down to Odds and Ends 


With Congress scattered and all the state 


legislatures adjourned or recessed, Octobe 
may produce much talk about new 
laws but no action on them unless unantici 
pated 
Washington or in one ot 


labor 


called either in 


more of the state 


special sessions are 


capitals 


There is little news on labor 
previously reported. A few 
have 


Statutes not 
laws, however, 
accumulated because of space limita- 
tion or postdate publication. They are as 
follows 


California.—An amendment to the Labor 
Code exempts certain private employment 
agencies from with statutory 
requirements in dealing with the following 
occupations: professional or executive posi- 
tions for which workers are recruited as a 


compliance 


rule outside the local area, and positions for 
which personal fitness is a 
sideration.’ 


“primary 
The applicant must waive his 
rights under the principal statute, Section 
1624. Ch. 1801, approved July 9, 1953. 


con- 


Ch. 1706, approved July 4, 1953, amends 
the Labor Code provisions relating to pre 
vailing wages on public works 


Florida.—S. B. 342 and S. B. 343 stream 
line Ch, 450, the child labor statute, and 
S. B. 344 comprehensively alters Ch, 449, 
the Workmen’s Compensation Act; law 
without approval June 15, 1953. H. B. 346, 
law without approval, May 26, 1953, amends 
Ch. 446 providing for an apprenticeship de- 
partment and a policy-making apprentice 
ship council; effective July 1, 1953. 


Illinois.—H. B. 812, approved July 10, 
1953, authorizes the Director of 
grant emergency permits to employers au- 
thorizing overtime employment for certain 


Labor to 


Labor Law in the Making 


workers to a degree previously illegal, for 
the duration of the 


proclaimed 


national emergency 
1950. H. B. 813, 


makes a 


December 16, 


approved the same day, similat 
exemption under the law governing female 


employees 


Massachusetts.—S. B. 618 (Ch. 515), ap 
proved June 24, 1953, establishes a minimum 
hourly cents for certain em 
nonprofit, 
charitable 


1) cents for learners, apprentices and sery 


wage of 65 


ployees of religious, charitable 


organizations or hospitals and 
ice people who regularly receive gratuities 
Janitors and caretakers of residential prop 
erty, with living 
must be paid at least $26 per 


when furnished quarters, 
Golf 
either minimum 


binding on 


week 
caddies are exempt from 
The minimum 
boards in 


rates are wage 


making wage recommendations. 


Pennsylvania.—A new law authorizes cor 
porations to grant stock options, pensions 
and allowances under certain circumstances 
and validates 
allowances previously 
August 19, 


stock pensions and 
granted. S. B. 281, 


1953 


options, 


approy ed 


New Jersey.—S. B. 234 198), ap 
proved June 15, 1953, State 
Apprenticeship Council in the Division of 
Labor in the Department of Labor and In 


(Ch 
establishes a 


dustry and prescribes its functions, powers 
and duties. 


Wisconsin.—A. B. 429 (Ch. 576), ap- 
proved July 14, 1953 (published August 11, 
1953), relates to arbitration of disputes in 
connection with re-employment of persons 
amends existing 
subject, and 
restoration to jobs held by employees prior 


after military service. It 
statutes on the provides for 
te service in the armed forces in war or 
national emergency. Certain civilians whose 
services are requested by the government 


in such times are also covered 
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CURRENT LITERATURE 





in the Labor Field 





A Pioneer Government Contractor 


The World of Eli Whitney. Jeannette Mir- 
sky and Allan Nevins. The Macmillan Com- 
pany, 60 Fifth Avenue, New York, New 
York. 1952. 346 pages. $5.75. 


The basis of this important biography 
of Eli Whitney is a hitherto unpublished 
collection of family papers. Main reliance 
in telling the story of Whitney’s life has 
been on Whitney’s own words around which 
the authors have woven the historical and 
technological conditions in which he worked. 


As every schoolboy knows, “Eli Whitney 
invented the cotton gin,” but following this 
invention came the beginning of the Ameri- 
can industrial revolution and in this Whitney 
played a very substantial part, which is 
emphasized by the authors. 

One of Whitney’s great, but little known, 
achievements was the perfection of the use 
of interchangeable parts in the manufactur- 
ing process in which unskilled labor could be 
used. This was the beginning of mass pro- 
duction which the Johnny-come-lately Henry 
Ford said “is the focussing upon a manu- 
facturing project of the principles of power, 
accuracy, economy, system, continuity, and 
speed. And the normal result is a produc- 
tive organization that delivers in quantities 
a useful commodity of standard material, 
workmanship, and design at minimum cost.” 

Innovations are not readily accepted and 
their acceptance is further complicated if one 
is dealing with a government. Its officers 
quite naturally demand safeguards when 
buying or contractiig to buy and the manu- 
facturer, harrassed by the financial diffi- 
culties of technological experimentation, 
experiences all sorts of aggravation. Whitney 
contracted to make muskets, by his method, 
for our new government and the govern- 
ment agreed to make advances on the con- 
tracts. Whitney was, at several stages, 
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forced to ask for an extension of delivery 
time and for further advances. He was also 
asked to make certain changes in his model 
during the course of the contract. All of 
these experiences will not be new to the 
reader who has had some experience with 
government contracts. Whitney’s story, 
however, holds interest because he was the 
pioneer government contractor in mass pro- 
duction methods. 


Obtaining the patent on the gin and ful- 
filling the contract for muskets brought 
Whitney into personal contact with some of 
the great figures of our government’s early 
days. Among them were Thomas Jefferson, 
who had been sent to France and England 
to look into the manufacturing of arms; 
Wolcott, a Secretary of the Treasury who 
resigned under political pressure brought 
about by his hatred of John Adams and dis- 
agreement with his policies; and Henry 
Dearborn, a Secretary of War who had once 
been a village doctor. 

A very interesting chapter of the book 
relates a feud between Whitney and Cap- 
tain Callender Irvine, who was named Com- 
missary General of Purchases during the 
War of 1812 with England. In an exchange 
of correspondence, Irvine expressed dissatis- 
faction with Whitney’s muskets for “two 
very obvious reasons. First, you are not a 
practical gunsmith and you are too deeply 
interested in the matter [the contract for 
purchasing muskets]. Therefore your opin- 
ions and criticisms have little weight in my 
mind.” To which Whitney answered: “I 
can use my own hands in the first place, 
make my tools and then from the raw 
materials make a musket with as much pre- 
cision, exactness and finished workmanship 
as belongs to any musket which I have ever 
seen—and I have seen and examined with 
attention the muskets made both in this 
country and the principal countries of Europe.” 
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Whitney took his cause in this feud di- 
rectly to Washington and ultimately into the 
hands of President Monroe. Irvine, a man 
with strong political ambition, had preceded 
him, however, and to Whitney, who was fight- 
ing for the financial life of his factory, and 
to Irvine, who was fighting for the attain- 
ment of his ambitions, the war seemed 
momentarily remote. Ironically, and quite 
unintentionally, the British entered the con- 
troversy on the side of Whitney when they 
captured the City of Washington, and 
thereby ended the feud. 

The book is an interesting saga of one 
phase of early American history. 

Jeanette Mirsky, an anthropologist who 
has written a number of books on explora- 
tion, and Allan Nevins, professor of American 
history at Columbia, have combined their 
talents to produce this readable, interesting 
biography of a man who did so much to get 
productivity on its feet and walking in this 
country. 


Job Placement 


The Employment Interview in Industry 
Newell C. Kephart. McGraw-Hill Book 
Company, Inc., 330 West 42nd Street, New 
York 36, New York. 1952. 277 pages. $4.50. 

The larger portion of this book discusses 
methods of evaluating a worker’s ability by 
learning to evaluate such worker charac 
teristics as past experience, mental ability, 
motor and mechanical ability, personality 
and physical make-up. It is an interesting 


book for those engaged in personnel work 
The 


dustrial psychology at 


associate 
Purdue 


author is protessor of in 


University 





ARTICLES 





Archibald 


well-known 


Stay That Amendment! 
Cox, Harvard 
figure in labor 


professor and 


relations, good 


amendments to the 


proposes 
reasons for delaying 
Taft-Hartley Law and suggests the estab- 
lishment of a commission drawn from the 
House and Senate committees, re 
sponsible yet moderate spokesmen of labor 
and industry, and informed members of the 


labor 


public who have no commitment to manage 
ment or union. Such a body, given time 
and a competent staff, could lift the issues 
out of the present atmosphere of political 
rivalry and reach an informed consensus of 
opinion, he believes——Cox, “Revision of the 
Taft-Hartley Act,” West Virginia Law Re 
view, June, 1953 

The question 
Taft- 
provisions ar 


National Emergency 
resolved by this article is: Do the 
Hartley 
gravate rather than pacify 
The author is Commissioner of the Federal 
Mediation and Conciliation Service —Rehmus, 
“The Operation of the National Emergency 
Provisions of the Labor Management Rela- 
tions Act of 1947,” Yale Law Journal, June, 
1953. 


Burrs in the Featherbed 
Aaron, associate at the 
Institute of Relations, 
the experience oft against the 
make-work practices He that 
featherbedding so costly to the econ 
\aron, 


national emergency 


the disputants! 


Benjamin 
UCLA 


reviews 


research 
Industrial 
legislating 
concludes 
isn’t 
omy as to regulations 
“Governmental Restraints on Featherbedding,” 


Stanford Law Review, July, 1953 


require 





THE DEVELOPING LAW—Continued from page 662 





legalistic ‘shopping-around’ to find the best 
deal shes 
denied per 


since the 


The company was expressly 
withdraw its charges, 
was invalid 


musston to 


court injunction and did 
Board of its 


law.” 


State 
not relieve the obligation to 
apply the federal 

The district court on June 2, 1952 and the 
Court of Appeals for the Ninth Circuit on 
January 30, 1953, upheld the exclusive jurisdic 
tion of the National Labor Relations Board 
and the right of the federal agency to in 


See footnote 20 
* Hearings, cited at 
p. 3914 


footnote 18, part 11, 


The Developing Law 


against encroachment upon 


junctive relief 
its jurisdiction by the state court decree 


Following a rehearing on this exclusive 
jurisdiction point in response to the petition 
of Capital Service, the Ninth Circuit reaffirmed 
May 12, 1953.” 


Professor 


its original views on 
We can agree with Petro that 
the end of the Capital Service story 
still to be fashioned completely 


“has 


reafhirming the exclusive 
Ninth Circuit 
that 


In addition to 
jurisdiction of the Board, the 
pronouncement 


stood by its previous 
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picketing of consumer entrances violated 
Section 8(b)(a)(A).” 

Having previously refused to pass upon 
the legality of the consumer picketing,” the 
Board recently declined to consider that 
matter after being petitioned to do so by 
Capital Service.” 


Latest Developments 


The latest development took place on July 
29, 1953, when the Board’s Regional Director 
in Los Angeles dismissed a representation 
petition filed by Bakery Workers Local 37 
covering bakery plant employees of Capital 
Service ™ upon the ground that “in view of 
the scope of the business operation involved, 
it would not effectuate the purposes of the 
National Labor Relations Act to institute 
further proceedings at this time.” 

It would appear that the propaganda ac- 
tivities directed against the Board by Capital 
Service for its refusal to relinquish jurisdic- 
tion over the bakery firm have not been 
entirely without effect. 

This action was rather startling in view 
of the extensive history of previous repre- 
sentation, unfair labor practice and injunc- 
tion proceedings wherein the Board, as a 
matter of policy, exercised its undoubted 
jurisdiction with respect to the operations 
of Capital Service. 

The Bakery Workers have appealed this 
dismissal of their representation petition to 
the General Washington. No 
state agency, within the meaning of Sec- 
tion 10(a) of the act, has been empowered 


Counsel in 


to decide the representation question. So 
far, Capital has refused to consent to an 
election conducted by the California State 
Conciliation Service. The Board has limited 
the self-help remedy of labor organizations 
to compel recognition by entertaining and 
deciding unfair labor charges brought by 
Capital Service. 

Having observed that “the Board would 
wield the sword given it by the Act,” (even 
to the point of restoring to the federal courts 
to prevent encroachment upon its exclusive 
jurisdiction over unfair labor practices), the 
Bakery Workers argue in their appeal that 
the benefits which accrue from certification 
should not be denied, since “Congress intended 


that the shield should go with the sword.”™ 


* Case cited at footnote 29. 

% 100 NLRB, No. 164, decided September 8, 
1952. 

106 NLRB, No. 27, decided July 13, 1953. 
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The Beginning of the End? 


In this 
Washington, D. C., has the power to write 
“finis” to the tortured saga of Capital Serv- 


writer's opinion, the Board in 


ice by entertaining the current representa- 
tion petition and conducting an election among 
the bakery’s employees. 

There are two conflicting versions of the 
Capital Service story. 

The company’s president and its attorney, 

Petro, that “it all 
Capital employees 


and Professor contend 
when Service’s 


voted against representation” by the AFL and 


began 


the unions launched a picketing campaign 
to compel recognition nevertheless, 

The unions insist that the company has 
been resisting the desires of its employees 
for union organization since 1949 by means 
of discriminatory discharges, federal and state 
court actions and unfair labor practice charges 


However it all began, the story can end 
if a current election can be held, without in- 
terference by the employer, so that the em 
ployees can their desires 


express present 


respecting union organization. 


Modifying federal labor law to allow the 
employer greater latitude in obtaining in 
junctive relief would not terminate the dis 
pute at Capital Service. 

Capital “would have had profits to show 
instead of losses, there would have been no 
secondary boycott, no expensive litigation, 
the NILRB would have had no trouble, and 
Petro’s] 


not have been necessary” if the employer had 


[ Profesor article would 


“proceeded to recognize the union as ex 
clusive bargaining representative.” 

The difference of opinion between this writer 
and the good professor lies in the question 
as to whether by such recognition “Capital 
Service’s employees would have had a bar 
gaining representative which they did not 


want.” 


Since an injunction never settled the merits 
of any labor dispute, the best way to resolve 
this question would be by conducting a new 
election, under current conditions assuring 
the Danish Maid Bakery workers “full fre¢ 
dom of designation of representatives 


of their own choosing.” 


% Matter of Danish Maid Bakery, Case No. 
21-RC-3224. 

* Compare Matter of The Plumbing Contrac 
tor’s Association of Baltimore, 93 NLRB 1081 
(1951) 
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Meetings of Labor Men 


National Safety Congress and Exposition, 
National Safety Council—This is the big- 
gest safety event of the year, says the council 
almost 12,000 people and more than 200 ses 
sions and 600 program participants. This 
year’s name by the 
National Safety Council to its annual con 
vention, will be held in Chicago from Octo 
ber 19 through 23. Headquarters for the 
event will be in the Conrad Hilton hotel 


Congress, the given 


CIO Conventions.—October 1-3: Virginia 
State LUC, Roanoke, Virginia; October 10- 
11: Colorado State IUC, Congress Hotel, 
Pueblo, Colorado; October 15-18: Waiscon- 
sin State IUC, Milwaukee; October 19 
National Maritime Union, Manhattan Center, 


34th near &th Avenue, New York City. 


Speech Reveals Labor Views 
of New NLRB Chairman 


Guy Farmer, in address prior to taking 
Board helm, demonstrates middle-of- 
the-road qualities. 


What kind of a man is Guy Farmer, the 
new chairman of the National Labor Rela 


tions Board, and where does he stand on 
national labor policy? A speech by M1 
entitled “Working Under a New 
Law,” delivered earlier this year 
before the California Personnel Manage 
ment Association, makes it possible to take 
a look inside the man and chart the general 
trend of-his thinking. 


teristics, as made apparent by the address, 


Farmer 
Labor 


Some of his charac- 


are discussed below: 
Political candor.—Mr. Farmer 
gaged in private law practice in Washington 
at the time he made the speech, and he was 
with a 


Was en- 


able to discuss politics degree of 


Rank and File 


a high quasijudicial post. He 


candor which might not now become him in 
warned fel- 
low Republicans that a misstep in the labor 
field by the new Administration might cause 
it to topple in 1956. Organized 
posed President 
pointed out, but “it 
to avoid tempting fate a second time.” 


labor op 
Eisenhower in 1952, he 
would be much better 


Outspokenness.-—He pulled no punches in 
Stating his position on the attitudes of the 
top men in labor and management 
question of Taft-Hartley Act revision, He 
took both George Meany and Walter Reuther 
to task for their one-sidedness in testifying 


on the 


before Congressional committee hearings on 
Taft-Hartley. He said of the latter: “Mr. 
Reuther, in his testimony, made this state- 
ment, which would be amusing were it not 
so revealing of the single-minded and dan- 

thinking of our 
‘Mere 


do. Justice and fairness in the law are what 


gerously narrow foremost 


labor leaders: sugar-coating won't 
Eisenhower has promised to la 
bor. Justice and fairness are all we ask.’ 
He then demand that Taft 


Hartley be repealed or emasculated of every 


President 
proceeds to 


provision that imposes any Sanction or re 
striction on union conduct. Thus, by some 
strange alchemy of reasoning, the organiza 
tion which opposed President Eisenhower's 
election has enlisted him as an advocate of 
repeal of Taft-Hartley. Reuther’s ingenuity 
is sometimes taxed, but his impudence re 


mains unexcelled. 


“But, | would also be open to a charge of 
leave 
that all of the 


narrow-mindedness if I should you 


with the impression stub 
borness in this controversy is on 


The NAM, Chamber of 


and other employer groups have stated their 


labor’s 
side. Commerce, 
case to Congress in equally uncompromising 

Like Reuther, they see the election 
mandate there the 


terms. 
as a to Congress, but 
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similarity ends. The election is the same, 
but the mandate is different.” 


M‘ddle-of-the-road thinking. —Mr. Farmer 
indicated that he prefers a course of action 
straight down the middle in labor policy, 
avoiding extremes advocated either by labor 
or management: “A workable compromise, 
I predict, will eventuate from the sound and 
fury of the combat now being waged in the 
halls of Congress, a practical compromise 
of conflicting goals, not entirely satisfactory 
to management, not completely acceptable 
to labor, but one which, for all its imperfec- 
tions, will be a workable one, and one which 
recognizes the public interest. For, after all, 
I firmly believe that what we have to fear 
is not compromise, but victory—complete 
victory for either of the powerful contending 
forces, be it management or labor, would in 
the long run, I believe, be a blow to democ- 
racy and a blow to the freedom not only of 
the loser but to the winner as well.” 


Practicality—That he sees through the 
superficial smokescreen surrounding the 
problem of Taft-Hartley Act revision is re- 
vealed in the following: “The carnival now 
in progress in Washington has some of the 
surface aspects of the class struggle; but 
do aot be alarmed. Like Alice in Wonder- 
land, this is really only make believe. We 
Americans have a wonderful capacity for 
making faces and growling ferociously. But, 
we have an even greater capacity for com- 
mon sense and fair play, and most of all, an 
instinctive, deep-seated understanding of the 
meaning of democracy. When the shouting 
and the tumuit are over, management and 
labor will take a deep breath and employers 
and unions will sit down together just as 
in the past and attempt to negotiate out 
their differences at the bargaining table. 
Just as in ninety-nine cases out of one 
hundred in the past, they will succeed. What 
comes out of Congress, in the form of 
amendments to the law, will of course have 
an impact on future management-labor rela- 
tions but it will not alter the course 
of events.” 

Sense of humor.— The choice of figures of 
speech in some passages of the speech re- 
veals that Mr. 
humor. For example: 
which is preserved by 
nothing more than protect the working man 
in his right to organize and bargain collec- 
tively, and Taft-Hartley (that terrible mon- 
ster of legislation), merely seeks to put 
training pants on the overgrown but unruly 
union boy whom the Wagner Act sired. 
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Farmer has a keen sense of 
“The Wagner Act, 
Taft-Hartley, does 


Should it not be recognized that a sheltered 
childhood and a disciplined adolescence are 
equally essential to the proper upbringing 
of a boy—even a boy who wears a union 
suit! How else can we be sure that he will 
survive useful citizen 


and be a when he 


becomes a man?” 


Mr. Farmer predicts.—Probably the most 
important aspect of the address is the point 
at which he predicted what the Congress 
would do when it got around to changing 
the Taft-Hartley Act. This forecast is at 
least indication of how Mr. Farmer 
and as it 


some 
feels about the 
should be: 


law—as it is 


“(1) Non-Communist Affidavits. It seems 
to be fairly well agreed that this provision 
in Taft-Hartley 
purpose of ridding unions of 
influence. Administratively, this provision 
has been costly and ineffectual. I predict 
that it will be stricken from the law, and 
replaced by a provision inde 


has not accomplished its 
Communist 


giving an 
pendent board or commission the respon- 
out Communists in 


sibility for ferreting 


unions, 
“(2) The Closed Shop 


that the closed shop, now invalid, be legal- 


Unions propose 


ized. Employers have sought a ban on all 
types of compulsory unionism, which hits at 
the modified ler 
Taft-Hartley. 

time 


union shop now legal unc 
The construction and mari 


seek 


that the law will 


unions special dispensation. I 


predict stand as now 


written on this point. 


“(3) Industry-wide Bargaining secause 
of the experience with steel and coal, there 
has long been strong public and employer 
sentiment for banning or in some way re 


The 


is a complex 


stricting industry bargaining. Lucas 


sill is one example. This 


problem. Employers in some instances like 


industry bargaining and profit “from the 


combined strength which it gives small 


businessmen against a large union. I pre- 


dict, with all its disadvantages, industry 


bargaining is here to stay. 

“(4) Emergency strikes. Taft-Hartlev con 
tains a mechanism for handling strikes im 
periling national health, welfare and safety, 
where all or a substantial part of an indus 
This procedure, which is 


try is affected. 
invoked at the 
volves the use of a fact-finding board and 


President’s discretion, in 


strike. It 
dozen 


an 80-day injunction against a 


has been used in 


1947, 
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since Labor attacks it as one-sided, 





Stuart Rothman, new Solicitor of the 
United States Department of Labor, 
is a native of St. Paul, Minnesota. A 
lawyer since 1937, he has spent 
much of his time since 1939 in gov- 
ernment service in a number of ca- 
pacities. He has had wide experience 
with the Federal Public Housing Serv- 
ice, and, in 1947, he became Minne- 
sota's first State Director of Housing 
and Urban Redevelopment. He is 39. 





and industry, as too weak. Proposals have 
(a) eliminate it entirely, (b) 
provide for specific Congressional action in 


been ‘made to 
emergency disputes, (c) provide alternate 
remedies at the discretion of the President, 


and (d) substitute compulsory arbitration. 


“What to do about an strike 


which threatens our national welfare is our 


emergency 
toughest problem, Plant seizure, the Roose- 
velt-Truman technique, was unfair and un- 
democratic. The injunctive devise is also 
one-sided although less fundamentally 
shocking but it is labor who suffers 
from an injunction regardless of who is to 
blame for the strike. I am not impressed 
with the idea of alternative remedies, since 
discretion which can 


thev involve use of 


be exercised on the basis of pro- or anti- 


labor bias by the administration in power 


Rank and File 


While there is little support from either 
side for my position, | believe that the ugly 
word ‘arbitration’ is the only answer to 
this kind of dispute. I predict that Con- 
gress will leave the law as it now stands. 


Strikes 
strong employer sentiment for banning or 
strikes. This 


(5) Organizational There is 


ganizational proposal has 


merit, since the law now provides a pro 
cedure for obtaining an election and certifi- 
Unions traditionally 
right to strike 
While the proposal to prohibit organizational 


strikes is sound, | predict that it will not 


cation by legal means. 


oppose restriction on the 


be adopted. 


“(6) Secondary Boycotts. The Tatt-Hart 
ley Act prohibits certain secondary boycotts 
However, it does not prohibit a union from 
putting employer, 
as opposed to his employees, in furtherance 
of a secondary boycott. Also, the NLRB 
and the courts have found other loopholes 
in the law through which the unions have 
been running. 


pressure on a_ neutral 


Industry wants to plug these 
loopholes, Labor just as strongly wants to 
repeal these provisions entirely, and, par- 
ticularly where struck work is farmed out 
to another employer. The law as now writ- 
ten is ambiguous and difficult to interpret 
Loopholes have appeared which need cor 
rection. Threatening and coercing neutral 
employers should be banned. The concept 
of ambulatory situs should be discarded, 
since unions use it to evade the law. Threats 
of strikes and picketing should be banned 
as well as actual strikes and picketing. I 
predict, however, that no substantial changes 
will be made. 


(7) Mandatory Injunctions. The Taft- 
Hartley Act makes it mandatory for NLRB 


to seek injunctions against secondary boy- 


cotts by unions whereas injunctions against 
employer unfair 
The unions have seized upon 
this superficial discrimination and urge that 
the mandatory injunction provisions be re- 
pealed. 


labor practices are dis- 


cretionary. 


Industry wants to preserve them. 
After 
have not yet devised any 
means of conducting a secondary strike or 


The unions’ argument is specious. 
all, employers 


secondary boycott against a neutral union. 
These intended to protect 
the innocent, neutral employer, and I see 


provisions are 
no reason why the mandatory injunction 
should be considered too harsh. I predict 
that the mandatory injunction will remain 
in the law. 


“(8) Economic Strikers 
Act now that 


The Taft-Hartley 


provides strikers who lose 
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Increasing control over the industrial 
labor market, in order to facilitate 
the expansion of industry, has been 
the keynote of Chinese Communist 
labor policies. Controls have been 
directed specifically toward increas- 
ing individual worker output and to- 
ward keeping general wage levels 
lower than worker productivity might 
warrant, in order te help accumulate 
capital for industrial expansion. 


—WMonthly Labor Review 





their right to reinstatement are disqualified 
from voting in an NLRB election. Senator 
Taft would remove this disqualification, 
with which the unions naturally agree. 
Industry would retain this provision. 1 
predict that Senator Taft will have his way, 
although I personally feel that this provi- 
should be retained. Why should a 
striker be permitted to vote if he has been 
lawfully replaced? 


“(9) Free Speech. 


sion 


Section 8 (c) of the 


) 
Taft-Hartley Act recognizes the right of an 


employer to express his opinions so long as 
he does not threaten or coerce employees. 

I predict that Congress will extend 
8 (c) to election cases. 


“(10) Union Featherbedding. The Taft- 
Hartley Act has a rather curiously worded 
ban on featherbedding by unions. In 
recent Supreme Court decisions, one involv- 
ing bogus type and the other standby musi- 
cians, the Supreme Court held (a) it is not 
featherbedding to set up duplicate or bogus 
type, then break it up without using it, and 
(b) that a musician also serves who only 
stands and waits but never plays. We can- 
not entirely blame the Court. The ambigu- 
ity of the statute is largely at fault. These 
decisions have provoked an outcry for clar- 
ification and strengthening of the law. I 
predict that nothing will be done by this 
Congress. 

“(11) The Craft-Union Proviso. Under 
the Wagner Act, the NLRB showed a pre- 
disposition in favor of industrial units, The 
Taft-Hartley Act, in this respect favoring 
the AFL, provides that a true craft must 
be given separate recognition. The CIO 
wants to repeal this, and, not unnaturally, 
the AFL would like to retain it. This is 
unique as it represents the only inter-union 
disagreement as to Taft-Hartley. I predict 
that the proviso will be retained. 
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two 


*(12) Damage Suits Against Unions. The 
Taft-Hartley Act permits an employer to 
sue a labor union for 
from secondary boycotts. These suits can 
be brought in the Federal District Courts 
The unions urge deletion of this provision 
The 


are unincorporated 


damages resulting 


reason is obvious Because unions 


associations, they are 
not subject to suits for damages in many 
states, 
should 
it will, 


This provision is a good one, and 


remain in the law. I predict that 


“(13) Relationship Between 
State Laws 
provisions, the Federal law as now written 
pretty well excludes the states from regu 
lating picketing and other aspects of labor 
disputes. This is because the Federal law 
has been held by our Supreme Court to 
practically pre-empt the field. 
state have been struck 
though taken pursuant to state law. 
is a strong movement to reinvigorate the 
authority of the states, particularly in the 
field of strikes and picketing. Unions op 
pose such a move, since they have tradi 
tionally done better in Washington than in 
Montgomery, Alabama, or Madison, Wis 
This move toward decentralization 
is healthy, provided the states will shoulde: 
responsibility and exercise it fairly. 
an experiment worth trying out 
that Congress will do something along this 
line. 


Federal and 


Except as to union security 


Thus, many 
down, al 


7 here 


actions 


consin. 


This is 


I predict 


(14) Admunistrative NLRB 
This is one of the largest bones of conten 
Here 
The 
unions want to return the General Counsel 
to the 
Board. Industry seeks to establish an inde- 
pendent administrator 
Board to the 


Changes in 


tion in the Congressional hearings. 
again the chasm of opinion is wide 


position of a subordinate to the 


and relegate the 


position of a labor court 
There is also a proposal by Taft to enlarge 
the Board from five to seven members.” 

The whole speech.—Although it is gener 
ally neither fair nor conducive to getting at 
the whole truth to judge a man by a single 
speech, Mr. Farmer’s California address con 
tains a comprehensive enough view of his 
position on many angles of the law he will 
be administering in his post as chairman of 
the NLRB to make the speech worth while 
reading in its full text. Copies of the ad 
dress are available frem the Research Divi 
sion, California Personnel Management 
Association, Fifth Floor, Farm Credit Build- 
ing, 2180 Milvia Street, Berkeley 4, Califor- 
nia. The price is $1. 
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A LOOK BACK 


—to the Year 1875 


ah 

I Hl UNION LABEL on a product 
is the proudly imprinted seal of the men and women who made 
it, organized labor’s “name brand.” Where did this symbol, 
which unionists call simply “the label,” come from? The most 
common theory is that it is an outgrowth of the medieval 
guilds’ hallmark, originally the official mark stamped on gold 
and silver products at Goldsmiths’ Hall in London, but some 


historians have disputed this version of its origin. 


[ INDER SECRETARY of Labor 
Lloyd A. Mashburn, tracing the history of the label in an ad 
dress on September 18 at the Forty-fifth Annual Convention 
of the Union Label and Service Trades Department, AFL, at 
St. Louis, pointed out that whichever theory of the origin of 
the label is correct, it is clear that as used today it is a distinc 
tively American product. 


sé 


it originated in 1875 in the cigar-making industry 
on the West Coast, as a means of combating sub-standard, 
sweatshop labor. . . . Six years earlier the Carpenters’ Eight 
Hour League of San Francisco used a stamp on the products 
of planing mills operating on an eight-hour basis, in order that 
they would be able to identify the work of ten-hour mills. 


“The second period in the history of the union label move 
ment in the United States was characterized by the adoption 
of labels by certain trade unions, notably the hatters and cap 
makers, as a means of combating specific forms of competition 
to which the particular organization was exposed. Roughly 
speaking, the period from 1880 to 1890 was one in which the 
union label was used primarily as a means of appeal to the 
public against conditions which were generally opposed, such 
as tenement house, sweatshop and prison labor. 

“The third period in the history of the union label began 
about 1890 and has been characterized by the use of the label 


as a general device of trade unionism.” 


VI \NY PURPOSES are served by 


the union label. Mr. Mashburn said: “It designates products 


produced and work performed by union members. It is assur 
ance that the goods have been produced in unionized industry 
with decent wages, hours and working conditions, where there 


are no child labor, prison labor, or sweatshop conditions,” 
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